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ETHICAL STANDARDS OF THE BAR OF 
TO-DAY COMPARED WITH THE BAR OF 
YESTERDAY. 


To say that we are quite disgusted with 
the frenzied animadversions and _ odious 
comparisons often heaped upon the legal 
profession of the present day, is expressing 
the meaning of the hidden fires of our in- 
dignation very mildly. While we hold 
no brief for the American bar, we are free 
to take up the burden of its defense if, in- 
deed, it needed a defense, and to hurl back 
with scorn the invective and insinuation so 
unjustly and so frequently employed by 
public men, both in and out of the profes- 
sion, when having occasion to refer to the 
ethical standards of the bar of the present 
day. 

We observe first, the recent suggestion 
of Governor Hughes of New York, in at- 
tempting to engraft another rule of pro- 
fessional conduct into what is generally 
recognized as the unwritten code of legal 
ethics, to the effect that no lawyer should 
become a party to any case against the 
public interest. Governor Hughes was 
idealizing when he made such a sugges- 
tion. He, as a practical lawyer, must 
know the absolute impossibility of any 
lawyer pre-judging his client’s case in ad- 
vance of trial and declaring it to be a case 
against public interest. How often public 
and ‘private interests conflict! Is the law- 
yer to be censured for insisting upon the 
rights of the individual as against the 
state? And even as to contracts or prac- 
tices commonly supposed to be against pub- 
lic policy, even here, is a client to be de- 
prived of the right of counsel in attempt- 
ing even to carry out such contracts or 
practices until a competent court shall 
have declared them to be opposed to the 
interest and policy of the state? In all such 
classes of cases we are to be constantly re- 





minded of Lord Erskine’s defiarice of his 
critics in the Payne case, where he held it 
to be the solemn duty of the English bar 
not to prejudge the case of any man who 
might seek to retain its services, 


Our attention has also been directed to 
the article of Frederick Trevor Hill, a law- 
yer and man of letters of some reputation 
in the city of New York, which appeared in 
one of the current magazines on the sub- 
ject of the disrepute into which the profes- 
sion of law is alleged to be falling. Mr. 
Hill charges that “lawyers are coming to 
be looked upon by fair and broad-minded 
men as defeaters of the law, and mockers 
of its majesty.” He alleges that the mod- 
ern lawyer is addicted to quibbling, trick- 
ery and technicality, and cares nothing 
about justice, the merits of the case, or the 
real issues. He thinks it altogether prop- _ 
er to confuse the court and get “reversible 
error” into the record by hook or crook. 
He prepares snares and pitfalls for the 
judge, and rejoices when the efforts are 
successful. He stretches statutes and sol- 
emnly argues for interpretations that he 
knows to be preposterous. He defeats hon- 
est claims, regardless of all moral consid- 
erations, so long as some loophole for the 
rascally client can be discovered, He takes 
advantage of the failure of a plaintiff to 
observe the most technical and obscure 
rules of practice. He will “get off” crimi- 
nals and turn them loose in the communi- 
ty on the most trivial and transparent pre- 
texts. And thus he proceeds with his 
loose jointed indictment. 

Unspeakable nonsense! Coming from a 
man who should know better, who should 
have been advised that the allegations 
which he put in his bill of complaint were 
but the rehash of the senseless vituperation 
heaped upon the legal profession, yea, these 
many centuries, beginning at the time when 
the bard of Avon and the satirist Butler 
said the same things about the bar of their 
own day. Whether Mr. Hill’s allegations 
are true or not, they are not to be particu- 
larly attributed to the “modern lawyer.” 
Men equally prominent in the world of let- 
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ters have drawn up similar indictments 


against members of the profession who 
were contemporaries of Shakespeare and 


Sutler. 


If anything, the ethical standards of the 
bar to-day are higher than those that ob- 
tained in the day when Bacon put a price 
on justice dispensed in his court, or Coke 
traded his daughter to gain more political 
influence, or Jeffreys sent innocent men to 
death without even the mockery of a trial. 
And so far as “quibbling” and “‘technicali- 
ties” are concerned, Mr. Hill must have 
long since forgotten his studies in common 
law pleading, under which system our “no- 
ble fathers” practiced and decided cases by 
splitting hairs, not over the question of 
“whose ox was gored,” but whether the 
plaintiff had drawn up the absque hoc 
clause of his pleading in compliance with 
all the technical niceties required of this 
form of pleading. 


How refreshing it is to turn away from 


such wild, unfounded tiradees directed 
against a profession which has done 
more, for civilization than any oth- 
er in the world, and reflect on the 
great advancement in justice and the 
modes of attaining it, so clearly set 


forth hy the facile pen of United States 
Circuit Judge Caldwell in the case of Mc- 
Donald v. Nebraska, tor Fed. Rep. 171, 


where that learned judge said: “There was ; 


a time in England and in this country when 
the fundamental principles of right and 
justice which courts were created to up- 
hold and enforce were esteemed of minor 
importance compared to the quibbles, re- 
finements, and technicalities of special 
pleading. In that period the great fun- 
damentals of the law seemed little, and the 
trifling things great. The courts were not 
concerned with the merits of a case, but 
with the mode of starting it. And they 
adopted so many subtle, artificial and tech- 
nical rules governing the statement of ac- 
tions and defenses—for the entire system 
of special pleading was built up by the 
judges without the sanction of any written 
law—that in many cases the whole conten- 





tion was whether these rules had been ob- 
served, and the merits of the case were nev- 
er reached, and frequently never thought 
of. Happily for mankind, and for the law 
itself, that epoch is past in England and 
in this country, and we now have an epoch 
in which substance is more considered than 
form, in which the justice and right of the 
case determines its decision, and not some 
technical error or mistake in the plead- 
ings.” 








NOTES OF IMPORTANT DEUISLONS. 





BANKRUPTCY—NEW PROMISE TO PAY 
DEBT DISCHARGED.—That a discharge in 
bankruptcy is a complete bar to all debts 
provable in the proceedings, and that the bur- 
den rests upon the party attacking the dis 
charge to show why it is not effectual is held 
in Meyer v. Bartels, 107 N. Y. Supp. 778. The 
defendant had been discharged in bankruptcy 
in 1902, and the debt sued on in this case was 
one that accrued prior to that time. Plain- 
tiff conceded a discharge in bankruptcy, but al- 
leged a revival of the debt under a new prom- 
ise and partial payment. The evidence for 
plaintiff was to the effect that the new promise 
was oral, and that at the time the promise was 
made a payment of a dollar was made on ac- 
count, all of which was contradicted by defen- 
dant. In reversing the judgment and dismissing 
the complaint, the court says: “The discharge 
in bankruptcy, was an absolute bar to all de 
mands that were provable in the proceedings 
and the burden rests upon the party attacking 
the discharge to show some cause why it is not 
effectual. Stevehs v. King, 16 App. Div. 377, 44 
N. Y. Supp. 893. On the theory of partial pay- 
ment and new promise, the statute of frauds 
specifically provides that such a promise must 
be in writing. Wheeler v. Simmons, 60 Hun, 
404, 15 N. Y. Supp. 452, demonstrates that par- 
tial payment on account of a debt that has 
been discharged in bankruptcy is not sufficient 
to renew the original indebtedness or create a 
new obligation on the part of the debtor to pay 
the balance due.” This decision, of course, 
rests upon the’statute of New York. There are 
a few other jurisdictions in which it is re- 
quired that the new promise must be in writ- 
ing. But in the absence of such a statute, the 
new promise need not be in writing. The legal 
obligation to pay the debt is released, but the 
moral obligation remains, and will support a 
new promise to pay. It has been said, however, 











Vol. 66 


CENTRAL LAW JOURNAL. 


235 








that the new promise “must be clear, express, 
distinct, and unequivocal, and without qualifi- 
cation or condition. It need not be in writing 
unless a state statute so requires.” 





CONSTITUTIONAL LAW—LAWS REDUC- 
ING THE PERIOD WITHIN WHICH ACTIONS 
MAY BE BROUGHT.—In Massachusetts, the 
statute of limitations in a certain class of per- 
sonal injury cases was reduced from six to two 
years. Under the laws of that state, the new 
law became effective thirty days after its en- 
actment, so that claims which would otherwise 
be cut off by the reduced period would have to 
be sued on within the thirty days between the 
passage of the act and the date on which it 
became effective. The constitutionality of this 
statute was questioned in Mulvey v. City of 
Boston (Mass.), 83 N. E. Rep. 402. The statute 
was set up and judgment entered for defen- 


dant. Plaintiff appealed. It has been quite gener- 


ally held that a statute of limitation does 
not relate to the substantive rights, but merely 
to the remedy, applies to existing causes of 
action, and is not unconstitutional because of 
the fact that the period is reduced, provided a 
reasonable period is left in which to bring ac 
tions. In this case the court first discusses the 
question of whether or not such a statute is 
constitutional as to cause of action already ex- 
isting, as follows: “In ascertaining the mean- 
ing of statutes, it is a general rule, that they 
are intended to operate prospectively and not 
retroactively. It follows, therefore, that in the 
absence of an express provision to that effect, 
they do not relate back to change previously 
existing substantive rights of property. Most 
such rights cannot constitutionally be affected 
by legislation. But in the prospective operation 
of a statute which deals only with remedies 
and the enforcement of rights the future pro- 
cedure under the new legislation is as appli- 
cable to previously existing substantive rights 
as to those afterwards acquired. Statutes of lim- 
itation relate only to the remedy, and they 
control future procedure in reference to pre- 
viously existing causes of action. This is the 
general rule in regard to such statutes, where 
they contain no language clearly hinting their 
application to causes of action arising in the 
future. In Brigham v. Bigelow, 12 Metc. 268-275, 
Chief Justice Shaw said, in regard to a change 
of the statute of limitations: ‘If, then, the stat- 
ute has no effect on the contract which is pass- 
ed when it is made, but only on the remedy 
which is then future, it has no retroactive oper- 
ation and cannot be avoided on that ground.’ 
In Darling v. Wells, 1 Cush. 508-510, we find 
these words: ‘The whole effect of the new 


statute was prospective, as it regarded an ac- 
tion to recover an existing debt not barred at 





the time, and therefore it was not open to the 
objection against retrospective laws.’ To the 
same effect is Loring v. Alline, 9 Cush. 68, in 
which Chief Justice Shaw said: ‘Indeed, we 
think it is the common practice and open to no 
objection, in passing a statute of limitation, to 
make it apply as well to all causes of action 
which have already accrued as to those which 
may afterwards accrue, if sufficient time be 
allowed between the passing of the act and the 
time fixed for the limitation to afford a full and 
ample time to all persons having such causes 
of action to commence their suits.’” The court 
then directs its attention to the question of 
whether or not the thirty days allowed was a 
reasonable time. In sustaining the statute from 
this standpoint, the court said: “The only diffi- 
cult question in the present case arises from 
the fact that there might be claims which had 
existed without suit nearly two years before the 
act took effect and which would therefore be 
barred by the statute quickly. Upon these a suit 
could be brought after the passage of the act, 
only during the period of thirty days between 
the time of its passage and the time of its tak- 
ing effect. There is ground for an argument 
that this is too short to be reasonable, and 
that a statute limiting the rights so closely 
would be unconstitutional. It may be contended, 
either that the statute must be construed as 
not applying to existing causes of action be- 
cause the legislature must have intended it to 
have a meaning which would leave it valid, or, 
if it is given a different meaning, that it must 
be set aside as unconstitutional. A statute de- 
claring that a period already elapsed should 
bar an action upon a contract would be an ar- 
bitrary destruction of contractual rights, and 
would be unconstitutional. But if a reasonable 
time is allowed within which a suit may be 
brought after the passage of the statute, the act 
is unobjectionabie. * * * In Wilson v. Ise- 
minger, 185 U. S. 55, 22 Sup. Ct. Rep. 573, 46 
L. Ed. 804, there is a more accurate statement, 
as follows: ‘What shall be considered a rea- 
sonable time must be settled by the judgment 
of the legislature and the courts will not in- 
quire into the wisdom of its decision in estab- 
lishing the period of legal bar, unless the time 
allowed is manifestly so insufficient that the 
statute becomes a denial of justice.’”’ The rea- 
sonableness of the time (thirty days) in which 
actions would have to be brought was next 
considered by the court, and it was held that 
the time was not so short as to amount to a de- 
nial of justice. It is said that in these personal 
injury cases the claimant cannot fail to have 
full knowledge in most cases, and that the 
bringing of such a suit is a very simple matter, 
not requiring any considerable time. The gen- 
eral conditions enter into the consideration 
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of the court on this point, and it is held that 
while in some of the sparsely settled western 
states thirty days might be an unreasonably 
short time, that in a thickly populated commu- 
nity, such as Massachusetts, every portion of 
which is accessible by railroad, telegraph, tele- 
phone and the mail, and where newspapers are 
to be found in every hamlet and village, the 
time was not unreasonably short. The doctrine 
of this case as to the power of the legislature 
to reduce the period of limitation, even as to 
existing causes of action, has the general sup- 
port of the authorities. There is a distinction 
made in some jurisdictions, however, between 
statutes giving a reasonable time after taking 
effect in which to commence suits, and those 
cases where the suit must be brought between 
the time of the passage of the statute and the 
time that it goes into effect. The Massachusetts 
court holds that the thirty days between the 
passage of the act and the date that it became 
effective, was a sufficient opportunity to insti- 
tute litigation. It has been held that this would 
be requiring the statute to perform its office 
before it became effective, but this view is not 
supported by the weight of authority. 








THE DOCTRINE OF DURESS AS APPLIED 
TO EXECUTORY CONTRACTS. 





The word duress, as used ordinarily, means 
physical constraint. The same idea is embodied 
in its legal meaning. The doctrine of duress is 
(without attempting an accurate definition), that 
a person is not bound by a transaction into which 
he was forced by physical constraint. 

The theory underlying the doctrine of duress 
is that the voluntary consent of one of the 
parties to the contract is lacking and therefore 
the contract is not binding on that party. This 
same theory, however, underlies certain other 
legal doctrines. Of these the doctrines of fraud 
and of undue influence bear the closest analogy 
to that of duress; and it is proper here at the 
outset to consider wherein these doctrines are 
alike, as well as wherein they differ. The nature 
of the contract made is the same in each case; 
it is voidable, and it is for the same reason in 
each case, i. e., that there has not been a per- 
fectly free and voluntary consent. The difference 
lies in the means employed to induce this imper- 
fect consent. The words “undue influence,” 
apart from any technical legal significance, are 
very inclusive and would naturally embrace cases 
of fraud and duress. For in every case of fraud 
there is, of course, a case of an undue influence; 
and in every case of dtiress, there is an undue 
influence brought to bear. And an undue influ- 
ence may exist where neither fraud nor duress 





is involved. But the legal meaning of undue 
influence is not so extensive. The expression is 
not applied to those cases where the term fraud 
or duress may be used accurately. 

Fraud exists where a man is induced by a will- 
ful misstatement of facts to do something which 
otherwise he would not have done. In such a 
case both his intention and his will concur in 
making the contract. His consent is, at the time, 
a voluntary one. It is only as the result of sub 
sequent developments that his attitude changes, 
In cases of duress, however, and generally in 
cases of undue influence, while the man intends 
to enter into the contract, it is not his will to 
do so. Even at the moment of contracting he 
is inwardly objecting and dissenting to the trans- 
action. At that very time he may be intending 
subsequently to avoid it. So much for the dif- 
ference between fraud on the one hand, and 
duress and undue influence on the other. As 
between the last two, it is often difficult to draw 
the line. Particularly in the application of equit- 
able principles to such cases are two doctrines 
run together. Yet this confusion need not cause 
regret, for as a matter of practice it is of little 
importance. The same relief may be obtained in 
either case. But, as a matter of theory and for 
the purposes of this discussion, it is desirable 
that we should distinguish the two. The char- 
acteristic feature of a case of duress is the fact 
that the means inducing the unwilling consent 
involve the actual or threatened application of 
an unlawful physical force. No one has attempt- 
ed an accurate definition of undue influence, but 
for our purposes we may say that the proof of 
those circumstances or of that degree of im- 
portunity which, though lacking the character of 
a physical constraint, are yet sufficient to destroy 
the free agency of a contracting party, will be 
accepted as proof of undue influence. This ele- 
ment of a physical constraint in the means of 
inducing the involuntary assent is, then, the dis- 
tinguishing feature of a case of duress, and that 
fact should be borne in mind throughout this 
discussion. 

In discussing the circumstances which will 
constitute a case of duress, we may conveniently 
divide the subject into duress of the person and 
duress of goods. Duress of the person was 
recognized by the common law of England and 
was usually divided into duress of imprisonment 
and duress per minas., 

Duress of imprisonment exists where one has 
actually been deprived of his liberty and, in order 
to regain it, enters into some obligation. He may 
subsequently avoid the obligation. But the mere 
fact of imprisonment is not sufficient to consti- 
tute duress. The imprisonment must be an un- 
lawful one. As to what is a lawful and what an 
unlawful imprisonment, Blackstone says :1 


(1) Vol. 1, p. 180. 
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“To make imprisonment lawful it must 
be either by process from the courts of judi- 
cature or warrant from some legal officer hav- 
ing authority to commit to prison; which war- 
rant must be in writing and express the causes 
of the commitment.” This means that so long 
as the imprisonment is made under color of the 
law, it will not support the plea of duress or 
imprisonment, no matter what may have been 
the ground of the imprisonment or the purpose 
of the one causing the arrest. That this was the 
strict common law rule is confirmed in Chitty 
on Contracts.” 

It is certain that the doctrine of duress of im- 
prisonment was never so restricted in this coun- 
try. In Richard v. Duncan,? this comprehensive 
statement is made: “But it is now well settled 
that (1), when there is an arrest for improper 
purposes, without a just cause, or; (2), where 
there is an arrest for a just cause but without 
lawful authority, or; (3), where there is an ar: 
rest for a just cause, under lawful authority, 
(but) for unlawful purposes, it may be construed 
a duress.” This statement has been expressly 
approved in many cases since.* 
this statement results in three propositions: (1) 
The absence of lawful authority is, in itself, suf. 
ficient to constitute the imprisonment unlawful 
and make possible the claim of duress of im- 
prisonment; (2), the presence of an improper 
purpose is, in itself, likewise sufficient for this 
result; (3), the absence of a just cause is, in 
itself, not sufficient for this result. 

The writer is convinced that these three prop- 
ositions though often quoted with approval, 
cannot be accepted without qualification. When- 
ever a man is actually deprived of his liberty, 
either by formal arrest or by any manner of 
forcible detention, and his prosecutor or his 
detainor exacts from him some obligation by 
reason of the imprisonment, whereupon the pris 
oner is released, then it is evident that, whether 
or not there be a just cause for the imprisonment 
or a lawful authority for the same, certainly 
there was an improper purpose in the mind of 
the person causing the imprisonment. If there 
had not been an improper purpose, he would not 
have released the prisoner upon his signing the 
obligation. So that this element, i. e., an im- 
proper purpose, is bound to be present in every 
case of duress of imprisonment. 

Of the three propositions just formulated 
proposition No, 1—that mere lack of lawful au- 
thority may make an imprisonment unlawful 
so as to constitute duress of imprisonment—is 


(2) 11th American ed., p. 270; also in the 
case of Anon., 1 Levinz, 68 (1668). 

(3) 3 N. H. 610 (1826). 

(4) Foshay v. Ferguson, 5 Hill, 154 (1843); 
Holmes v. Hill, 19 Mo. 159 (18538); Phelps v. 
Zuschlag, 34 Tex. 371 (1870). 


An analysis of. 





therefore, not correct; for no case of duress of 
imprisonment would ever arise unless an unlaw 
ful and improper purpose existed in the mind 
of the person causing the imprisonment. Prop- 
osition No, 2—that merely the presence of an 
improper purpose is sufficient to give rise to 
duress of imprisonment—is correct. Proposi-: 
tion No. 3—that merely the absence of a just 
cause is not sufficient for this purpose—is cor- 
rect, and for the same reason that the firs? 
proposition is wrong, i. e., that no case of duress 
af imprisonment would ever arise where there 
was not an improper purpose. We may, there 
fore, assert that there must always be an im 
proper purpose present in order that we may 
have a valid case of duress of imprisonment. 

What effect, if any, upon the validity of a 
claim of duress of imprisonment is exerted by 
the doctrine of compounding offenses will be 
taken up in another place, and we may now pro- 
ceed with duress per minas of the person. 

At common law, duress per minas was restrict- 


‘ed to threats (1) of unlawful imprisonment, (2) 


of loss of life, (3) of loss of limb, and (4) of 
mayhem.5 The reasoning was that the ability 
to recover adequate compensation in damages in 
any given case demonstrated that the will of 
an ordinarily prudent and courageous man could 
not in that case have been overcome, and it 
was considered essential to duress per minas that 
the threats be calculated to overcome the will ot 
a person of average firmness. The common law 
judges laid down as a rule what threats did and 
what did not amount to duress. The standard 
of the average man was set up and whoever 
failed to meet that standard might be flagrantly 
imposed upon and yet receive no relief. Such 
an application of the doctrine of duress is incon- 
sistent with the reason of it. The reason of it 
is that in the particular case the party entered 
into the contract not of his own will. If the lack 
of free will is the cause of the invalidity of the 
contract, is it not illogical for a judge to declare 
as a matter of law whether or not the particular 
circumstances deprived the party of his free will? 
Is it not inherently a matter of fact whether or 
not there was a consenting will. 

Such is undoubtedly the logical view of the 
matter, and such is the view taken in many of 
the recent decisions. Yet it is not possible to 
say that at the present time the weight of author- 
ity favors the more liberal position. The Mis- 
souri decisions are not uniform on this point. 
In Buchanan v. Sahlein,® the following is said: 
“The threat must be such as would naturally ex- 


(5) Vid. II Institutes 481, and Blackstone, 
vol. 1, p. 130. “For a fear of battery, though 
never so well grounded, is no duress °* © ® 
because in this case, should the threat be per- 
formed, a man may have satisfaction by recov- 
ering equivalent damages.” 

(6) 9 Mo. App. 552 (1881). 
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cite such a fear as would overcome the will of a 
person of ordinary courage.” The same théory 
is stated in Wilkerson vy. Hood.? Yet in both 
these cases there was no necessity for applying 
a more liberal doctrine, and the judges were sat- 
isfied to state the rule in that form. But in Tur- 
ley v. Edwards,’ and in Meredith v. Meredith,® 
which were both cases demanding an application 
of the liberal rule, the judges did not hesitate to 
apply it. So we may say that the Missouri courts 
are not opposed to the better doctrine in proper 
cases.1° 

The theory adopted in 9 Mo. App. 552,11 was 
expressly criticized in Cribbs v. Sowle,!2 where 
the following language was used: “But these 
rules do not seem to have any regard to the con- 
dition of the mind of the person acted upon by 
the threat, or take into consideration the age, dis- 
position, or intellect of the person so threatened,” 
This quotation indicates the reasoning which has 
induced the liberal and more logical doctrine. 
The question in each case is whether or not the 
threats did actually deprive the person of his 
free will, This is a matter of fact and should 
be treated as such. It is manifestly necessary in 
each case, therefore, to consider the mental and 
physical qualities of the person alleging duress, 
as well as attendant circumstances, and the mat- 
ter should be left to the determination of the 
jury under instruction from the court that they 
give proper consideration to all these facts. As 
said in Nebraska Mutual Bond Ass’n v. Klee,!® 
“In other words, the law protects an individual 
without reference to whether he is weak or 
strong intellectually, and refuses to measure his 
rights by an arbitrary yard-stick avowedly ap- 
plicable only to men of ordinary intellect, firm- 
ness and courage.” 

From this doctrine as to the nature of the 
threats necessary to constitute duress per mirias, 
it follows as a matter of course, that the threats 
are not now limited to these of (1) unlawful im- 
prisonment, (2) death, (3) loss of limb, (4) may- 
hem, as at common law, for this limitation was 
due, as already explained, to the old doctrine as 
to the nature of the threats required. So that a 
threat of mere battery may now be sufficient to 
constitute duress per minas.14 

Relative to threats of imprisonment, we find 
some conflicting views. The question is. whether 
or not the threatened imprisonment must be an 


(7) 65 Mo. App. 491 (1896). 

(8) 18 Mo. App. 676 (1885). 

(9) 79 Mo. App. 636 (1899). 

(10) Vid. the recent case of Lasks vy. Butler 
County Bank, 204 Mo. 455, 1. c. 478. 


(11) See above. 

(12) 87 Mich. 34 (1891). 

(13) 97 N. W. Rep. 476 (Neb., 1903). 

(14) Parsons on Contracts, I., p. 394, and U. 


8. v. Huckabee, 16 Wall. 431 (1872). 





unlawful one. In 9 Mo. App. 552,15 it was said 
that the threats must be of an “unlawful impris- 
onment about to be immediately inflicted.’ And 
in Shattuck v. Watson, 1° and in Davis v. Lus- 
ter,17 it was held that the threatened imprison- 
ment must be for a crime, of which the party is 
not guilty, i. e., it must be an unlawful imprison- 
ment, the word “unlawful” being used in the 
sense that no offense against the public has been 
committed. At first blush, this may seem a rea- 
sonable doctrine; yet, no matter how guilty crim- 
inally a man may be, it certainly is not justifiable 
for a person knowing of the commission of the 
crime, to threaten imprisonment, or actually to 
imprison the guilty man, in order to exact from 
him his consent to some personal obligation. As 
far as duress per minas is concerned, it should 
not make any difference whether the threatened 
imprisonment be awful or unlawful, as against 
the public. As against the person making the 
threats, the threatened imprisonment is unlawful, 
although as against the public it may be lawful. 
If his liability to imprisonment is used against a 
man to force him into some obligation, this is 
such an abuse of legal process as should war- 
rant the plea of duress against the person exact- 
ing the obligation. The latter is endeavoring “to 
use for his private benefit process provided for 
the protection of the public and the punishment 
of the crime.”!8 

These cases also support the position that the 
existence or non-existence of duress is to be 
determined by ascertaining the mental condition 
of the party alleging it. For the threat of either 
a lawful or of an unlawful imprisonment is equal- 
ly capable of forcing a man into a contract, and 
yet the mere proof that such a threat has been 
made is not sufficient to establish a case of du- 
ress. It is not accurate to say that the proof 
of certain threats proves the existence of duress. 
These threats may or may not have induced a 
certain condition of mind. If this condition of 
mind has been induced and the threats employed 
are unlawful, then duress exists. This requisite 
condition of mind is one wherein the action of 


(15) Already referred to. 
(16) 7 L. R. A. 551 (Ark., 1890). 


(17) 64 Mo. 43 (1876). 
(18) Morse v. Woodworth, 155 Mass. 251 
(1891). This case was quoted with approval in 


Hensinger v. Dyer, 147 Mo. 219 (1898), and the 
case of Davis v. Luster, 64 Mo. 43 (already re- 
ferred to) was expressly overruled. Judge 
Burgess said: “If a contract obtained by 
threats of a prosecution for a criminal offense, 
of which the party charged is not guilty, is in- 
valid, it is difficult to see why a contract ob- 
tained by threats of a similar prosecution for 
an Offense of which the person charged is guil- 
ty, is not also invalid. One is just as wrongful 
as the other.” And to the same effect is In- 
surance Co. v. Kirkpatrick, 111 Ala. 456 (1895). 
(19) 13 Oregon 121 (1885). 
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the will is not free. Whether or not this con- 
dition exists is a matter of fact. If it be once 
proven, then, as a matter of law, duress exists. 
In the past, too much attention has been given 
to the character of the threats employed. The 
only essential is that they be unlawful. As said 
in Parmentier v. Pater,1® “I am not able to dis- 
cover any difference between wrongful means re- 
sorted to in order to compel a party to do some- 
thing against his will.” So long as the party 
does act against his free will, and he is induced 
thereto by unlawful threats, it is reasonably cer- 
tain that the plea of duress per minas will not be 
overruled, 

t is proper at this point to consider the mat- 
ter of compounding offenses, It is surprising to 
note how seldom this point has been suggested 
in cases of duress where it would seem naturally 
to be involved. It is not disputed that a cor- 
tract based upon an agreement to stifle the prose- 
cution of a crime is illegal. Where a note is 
given by a guilty person, threatened with arrest, 
upon an agreement to stifle the prosecution, it ir 
evident that he may subsequently avoid liability 
on it by pleading either duress or illegality. But 
the question acquires practical importance in 
those instances where a party giving a note un- 
der such circumstances afterwards seeks to have 
the note cancelled. If it were simply a case of 
duress, he could do so. If it were simply a case 
of compounding an offense, he could not do so. 
But where both duress and the compounding 
unite in the same case, there seems to be some 
-onfusion. The remedy sought, i. ce. having ? 
note cancelled, is obtainable, if at all, only upov 
equitable principles. As a general rule, equity 
will not set aside illegal contracts, but will leave 
the parties where they stand. But, although both 
parties are im delicto, they may not be in pae's 
dzlicto, and in such a case equity will grant ai- 
firmative relief. No case has been found where 
the guilty party, who was actually threatened 
with the imprisonment and who gave his note 
to prevent it, was allowed subsequently to have 
the note canceled, due, probably, to the fact that 
in such cases the parties are considered to be 
in pari delicto.?° 

The cases are numerous, however, where par- 
ents or wives have been forced by threats of im- 
prisonment of their children or husbands, to give 
notes or deeds, and have subsequently had the 
same cancelled, although the transaction amou.tt- 


(20) It is true that in the very recent case 
of Lacks v. Butler County Bank, 204 Mo. 455, 
the party, who was threatened with prosecution 
and imprisonment and therefore sjgned the note. 
was granted affirmative relief in the form of 
cancellation of the note; yet the opinion of the 
supreme court was based on the conclusion that 
the plaintiff was innocent of the offense charged, 
Hence there was no compounding of an offense 
in this case. 





ed to a compounding of a felony.24 So the gen- 
eral statement may be safely made that if a note 
or deed be given under circumstances clearly con- 
stituting duress, affirmative- relief may be ob- 
tained, although the transaction amounts to the 
compounding of an offense.?? 

We will now consider duress of goods, which 
is a branch of this subject not recognized at com- 
mon law. As late at 1840, in Skeate v. Beale,?% 
Lord Deneen said: “ »«* * * the fear that 
goods may be destroyed does not deprive any 
one of his free agency who possesses that ordi- 
nary degree of firmness which the law requires.” 
Wherever the courts have rejected this rule, i. e., 
that the threats must be calculated to overcome 
the will of the average man, it has resulted 
logically in the extension of the doctrine of du- 
ress to those cases where actual or threatened 
injury or detention of one’s property has caused 
a man to enter into a comtract against his free 
will, To quote U. S. v. Huckabee,?# “it is clear 
that a contract made under such circumstances is 
as utterly without the voluntary consent of the 
person menaced as if he were induced to sign 
it by actual violence.’’25 

A contract procured by duress is, generally, not 
void, but voidable, and hence a negotiable note 
obtained by duress may be enforced by a bona 
fide holder. All the usual incidents of voidable 
contracts attach to such contracts. They may be 
ratified, either expressly or impliedly, and relief 
will be refused if the party alleging duress has 
slept on his rights.2¢ Yet certain circumstances 
may render the contract absolutely void. If the 
duress consists in forcibly guiding a man’s hand 
in signing a note, or is of such a nature as to 
make the victim utterly unconscious of what he 
is doing, there is absolutely no assent at all, and 
the contract has no validity whatever. 


(21) Some of the cases so holding are: Foley 
v. Greene, 14 R. I. 618 (1885); Benedict v. Room, 
106 Mich. 378 (1895); Koehler v. Wilson, 40 
Iowa 183 (1875); Giddings v. Bank, 74 N. W. 
Rep. 21 (1898); Heaton v. Bank, 47 Pac. Rep. 
576 (1897); Turner v. Overall, 172 Mo. 271 (1902); 
Turley v. Edwards, 18 Mo. App. 676 (1885). In 
the last case, where a mother sought to have 
cancelled a mortgage given, the court ‘said: 
“The plantiff refused to execute the notes and 
deed of trust until E. threatened her with duress 
of imprisonment of her son, and she yielded to 
his demands through fear of the execution of 
this threat. She is not in pari delicto with the 
defendants which brings her case within the 
rule laid down by Story and the cases cited,” 

(22) Story on Equity Jurisprudence, sec. 300, 
and Pomeroy on Equity Jurisprudence, sec 942. 

(23) 11 Ad. & E. 516. 

(24) 16 Wal. 482 (1872). 

(25) See also to the same effect: Collins v. 
Westbury, 2 Bay, 211 (S. C. 1799); State v. 
Slayback, 90 Mo. App. 300 (1901); and First 
Natl. Bank v. Sargeant, 59 L. R. A. 296 (Neb. 
1902). - ‘ 

(26) Vid, David v. Fox, 59 Mo. 125 (1875). 
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It is not necessary that the violence, whether 
actual or threatened, should have been directed 
against the person seeking to avoid a contract 
by reason of duress. If directed against a mem- 
ber of a man’s immediate family, or, in extreme 
cases, against relatives less closely connected, it 
is sufficient to constitute duress.27 The South 
Dakota statute on duress,?8 extends to “unlaw- 
ful confinement of the person of the party, or 
of husband or wife of such party, or of an an- 
cestor, descendant, or adopted child of such 
party, husband or wife.” 

A surety will not be relieved from his con- 
tract because entered into to relieve his principal 
from duress. But it is not correct to say that 
duress of a principal is never a defense to a 
surety. If, at the time of signing, the surety is 
ignorant of the fact that the principal had be- 
come obligated under duress, the surety should 
be allowed to plead this fact as a defense to his 
own liability. It is a cardinal rule of the law 
of suretyship that the liability of a surety depends 
upon the liability of the principal, first, to the 
obligee, and, second, to the surety for reimburse- 
ment, If, in such a case, the surety is forced to 
pay, he could not recover from the principal (the 
latter having the defense of duress), and thus the 
surety alone must bear the loss. Upon reason, 
therefore, and upon very respectable authority, 
a surety may plead duress of his principal as a 
defense to his own liability, provided he was 
ignorant of the duress when he became surety.?® 
In Wilkerson v. Hood, ®° Judge Biggs, in an 
obiter dicta, said: “and the weight of authority 
is that he (a surety) may defend when duress is 
exercised on his principal alone.” 

Endeavoring to collect in concise form the 
results of this discussion, the following six prop- 
ositions are established. 

(1) To constitute duress, there must be a 
lack of voluntary assent to the transaction. 

(2) This lack of voluntary assent must be 
caused by unlawful means, to-wit, by the actual 
or threatened application of unlawful physical 
force to a man’s person, or to that of his family, 
or to his property. 

(3) In duress per minas, the threats need not 
be calculated to overcome the will of the average 
man. 

(4) Equity will cancel a contract procured 
by duress; and this, although it be based upon 


(27) See on this point Bradley y. Irish, 42 
Ill. App. 85 (1891) and Sharon v. Gager, 46 
Conn. 189 (1878). 

(28) Comp. Laws, sec. 3504. 

(29) Supporting this view are: Brandt on 
Suretyship, sec. 5; Griffith v. Litgreaves, 90 
Pa. St. 161 (1879); Hazard v. Griswold, 21 Fed. 
Rep. 178 (1884); Patterson v. Gibson, 81 Ga. 
802 (1888). 

(30) 65 Mo. App. 491 (1896). 





an agreement to compound an offense, if the 
parties are not in pari delicto. 

(5) The true test of duress is, not whether 
certain threats have been made, or certain vio- 
lence inflicted, but whether the threats or the 
violence have actually induced a condition of mind 
wherein the action of the will is not free. 

(6) This is to be determined as a question 
of fact, not of law. 

HENRY T. FERRISS. 

St. Louis, Mo. 








TRUSTS—UNRBASONABLE DETENTION OF 
INCOME. 





ANGELL v. ANGELL. 





Supreme Court of Rhode Island, Jan. 22, 1908. 





Under a deed of trust, providing for payment 
of the income by the trustee to certain persons 
“the times, amounts, and methods of such pay- 
ments being left absolutely in the discretion of 
the trustee,” the trustee’s discretion must be 
exercised reasonably, considering all the cir- 
cumstances; and is subject to the control of the 
proper court, on proper proceedings, in case of 
unreasonable detention of income. 

A court of equity will decree the termination 
of a trust where there is no good reason for its 
further continuance. 





PARKHURST, J.: This is a bill in equity 
brought in the superior court for the construc- 
tion of a trust deed and a will of the late Par- 
don Angell, for instructions to the trustee 
thereunder, and to terminate the trust. The 
complainant is the trustee under the deed, and 
executor and trustee under the will of said 
Pardon Angell. The bill is brought against the 
seven children of the late Rufus J. Angell, son 
of said Pardon Angell, also deceased. Five of 
these children are of full age and each sui juris 
and two are minors under guardianship. 

The will of Pardon Angell was executed Ap- 
ril 11, 1892, and has been proved. The trust 
deed of Pardon Angell was executed October 
31, 1896. Pardon Angell deceased December 
19, 1898, and his son, Rufus J. Angell, father 
of the parties defendant, deceased December 
1, 1904. The two minor children, Ethel J. An- 
gell and Albert J. Angell, children of a second 
marriage of Rufus J. Angell, were not born 
until after the execution of the trust deed. A 
guardian ad litem has been appointed for the 
owo infant respondents, Ethel J. Angell and 
Albert J. Angell, such guardian ad litem being 
their mother, and she being also their guardian 
duly appointed by a decree of the municipal 
court of the city of Providence. The guardian 
ad litem has filed an answer setting up her 








awed 





Vol. 66 


CENTRAL LAW JOURNAL. 


241 








claims in behalf of her two children. The 
remaining respondents, children of the first 
marriage of the late Rufus J. Angell, have 
also filed an answer, setting up their conten- 
tions fully and completely. There is no dis- 
pute concerning the facts of the case, the con- 
troversy being entirely over the construction 
of the terms of the trust deed and of the will. 
The case is now before this court by certifica- 
tion, under Court and Practice Act of 1905, 
§ 338, for construction of the trust deed and 
the will, and to determine the interest of the 
heirs of Rufus J. Angell, under said trust deed 
and will. The trust deed conveys irrevocably 
to the trustee (as to the settlor, Pardon Angel) 
certain property, the income of which (with 
principal if necessary) is to be devoted to the 
support of Pardon Angell for life; the prop- 
erty conveyed included all the real estate and 
personal property of the said Pardon Angell 
except his wearing apparel and household fur- 
niture. The trust deed then further provides 
as follows: 

“Upon My decease and the payment and 
satisfaction of all the debts and expenditures 
herebefore mentioned and referred to, this 
trust shall continue in force during the nat- 
ural life of my son Rufus J. Angell as to the 
same fractional portion of the then trust es- 
tate that my son Rufus J. Angell would have 
inherited had I then died intestate, with all 
the powers discretionary and otherwise here- 
inbefore conferred upon the trustee, and the 
trustee shall pay over from time to time di- 
rectly to said Rufus J. Angell, or pay and ap- 
ply from all the income and principal of said 
new trust estate such sums as the trustee 
for the time being in his uncontrolled discre- 
tion shall deem advisable and proper for the 
comfortable support and maintenance of the 
said Rufus J. Angell during the term of his 
natural life, and for his assistance and general 
welfare, the times, amounts and methods of 
such payments being left absolutely in the dis- 
cretion of the trustee for the time being, my 
purpose and object being to provide for every 
reasonable want and for every opportunity to 
benefit and assist my son Rufus J. Angell dur- 
ing the term of his natural life (but not to 
make any provisions for any indebtedness that 
is now due or owing from him or for any in- 
debtedness that hereafter becomes due or ow- 
ing from him), and upon the death of said 
Rufus J. Angell or upon my death should I 
survive my son Rufus J. Angell, to stand seized 
of the then trust estate and property as a 
trustee for such children of Rufus J. Angell 
now living (and equally if more than one) as 
are then living and the children then living of 
any child of said Rufus J. Angell that has then 
deceased (such children to take by representa- 





tion and equally if more than one, the share 
their ancestors would have taken), for and 
during the term of their natural lives with all 
the powers discretionary and otherwise herein- 
before mentioned, and in all respects as herein- 
before provided, except that said children are 
substituted as the beneficiaries. If at any time 
during the continuance of these trusts from 
and after my decease, my said son Rufus J. 
Angell or any child or descendant of his by 
reason of insolvency or bankruptcy, or by any 
proceedings by their creditors or by their vol- 
untary alienation in anticipation of some or all 
of said trust estate or other means whatever 
shall cease to be personally entitled to the then 
trust property and estate, or any part thereof, 
or the same or any part thereof shall or but 
for this present provision would pass to or to, 
the use or become vested in or payable to any 
other person than my said son or his children 
or descendants, then their right to the same 
or to such part thereof shall absolutely cease 
and determine and the same or such part there- 
of shall thereafter during the life of said party 
become a part of the residue of said trust estate 
to be disposed of therewith; but notwithstand- 
ing any such forfeiture, it shall be lawful for the 
trustee for the time being under this deed in 
his uncontrolled discretion, but without its be 
ing in any manner obligatory upon them so to 
do, to pay to, or to apply to the use and bene- 
fit of, my said son Rufus J. Angell or his chil- 
dren or descendants (or to such person or per- 
sons as furnish them support, Maintenance and 
assistance) from said property and estate and 
the income thereof during the remainder of 
their respective lives, such sums and at such 
times and for such purposes as they see fit 
without being otherwise accountable therefor. 

“The trustee for the time being shall ter- 
minate all the trusts under this instrument at 
the date of my decease (except as hereinbefore 
stated as to the portion continued in trust for 
Rufus J. Angell and his children) by the pay- 
ment and delivery of the remainder of the 
then trust estate equally to my other three 
children Thomas L. Angell, Josie F. Steere, 
and Orra A. Angell, equally, free and discharg- 
ed of and from all said trusts provided all three 
survive me, and in case I survive either of 
them, equally between the survivors of the 
three, except that should Mary F. Angell, the 
daughter of said Thomas L. Angell, be then 
living, she shall take the same share and in- 
terest that her father Thomas L. Angell would 
have taken if living.” 

The provisions of said will so far as they 
are here material are as follows: “Second. 
I give, devise and bequeath to my son Thomas 
L. Angell one undivided quarter part of my 
estate both real and personal and whereso- 
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ever situate and lying, in special trust, never- 
theless, for the uses and purposes following, 
that is to say: to invest said personal estate 
in such manner as in his judgment may seem 
best; to hold possession of said real estate or 
to sell and convey the same at public or pri- 
vate sale, in his discretion, and to invest the 
proceeds of said sale in the same manner as 
provided for the said personal estate, and gen- 
erally to receive the income of said real estate 
and of said investments, and to pay out the 
same together with any part of the principal 
of said estate, at his discretion, to my son 
Rufus J. Angell. And upon the death of said 
Rufus J. Angell said trustee shall pay over to 
any child or children of said Rufus J. Angell, 
his or their proportional part of said estate in 
such amounts and at such times as said trus- 
tee shall deem suitable. Third. I give, devise 
and bequeath to my son Thomas L. Angell, and 
to my daughters Josephine F. A. Steere and 
Dora A. Angell, each one undivided quarter 
part of the said remainder of my estate, both 
real and personal wheresoever situate and ly- 
ing, to them, their heirs and assigns forever.” 

The specific questions raised by the bill are 
as follows: (1) Who are the persons entitled 
to the income under said trust deed, and how 
often shall said income be paid, and what are 
the respective interests under said trust deed 
that the said persons are entitled to in said 
estate? (2) Who are the persons entitled to 
take under said will, and what interest or es- 
tate do they take thereunder respectively? 
(3) When may the trusts mentioned in said 
deed and said will be determined, and the cor- 
pus of said estate be divided among the persons 
thereto entitled? (4) If any of said persons are 
not entitled as a matter of right to receive his 
or her portion of the corpus of said estate, 
what discretion does said trustee possess to 
turn over to such person or persons his or her 
portion of said estate? 

As to the first question, it is very evident 
from a careful reading of the deed of trust 
as above quoted that a series of life estates 
(to take effect upon the decease of the set- 
tlor) was created in one-fourth part of the 
estate, for the benefit of Rufus J. Angell for 
life; and after his death “for such children 
of Rufus J. Angell now living (and equally if 
more than one) as are then living” “for and dur- 
ing the term of their natural lives,” ete. This 
provision so plainly designates the beneficiaries 
thereunder as to leave no room for doubt. It ap- 
plies only to-children of Rufus J. Angell living at 
the date of the instrument who should survive; 
and therefore it can only include the five de- 
fendants of full age named in the bill, who are 
conceded to be all of the children of Rufus J. 
Angell who were living at the date of the deed 





and who survived his death. It cannot by any 
possibility be extended to include the other 
two minor defendants, who were not born until 
after the execution of the trust deed. An at- 
tempt is made to extend the provisions of this 
trust to include these children by construction 
of the paragraph above quoted together with 
the paragraph which follows, relating to pro- 
visions for forfeiture in the nature of the usual 
provisions of a spendthrift trust wherein it is 
provided that in case of forfeiture the trustee 
may, notwithstanding any such forfeiture, ex- 
tend the provisions of the trust for the benefit 
of the children or descendants of Rufus J. 
Angell, in the uncontrolled discretion of the 
trustee, during the remainder of their respec- 
tive lives. To dispose of this attempt, it is 
enough to say that no forfeiture has ever oc- 
curred, and it is only after forfeiture that these 
provisions would become operative in any 
event; furthermore, we are of the opinion that 
these provisions would be void in any event 
as providing for such a holding and disposi- 
tion of the income during the life of descend- 
ants as would postpone the distribution of the 
estate to a period too remote, or in other words 
to lead to perpetuity. We decide therefore 
that the five defendants, Harry R. Angell, Ruth 
Bertha Angell, Fred Walter Angell, Mary Wi- 
nona Angell Whitaker, and Thomas Caleb An- 
geil, are the sole beneficiaries under the trust 
provisions of the said trust deed now in force, 
and are each entitled to one-fifth of the income 
thereunder during their lives. There is no pro- 
vision in said deed as to the time of payment 
of such income, “the times, amounts and meth- 
ods of such payments being left absolutely in 
the discretion of the trustee.” We can only 
say that this provision is subject to a reason- 
able interpretation, in view of the nature and 
amount of the income, the time when it be- 
comes available to the trustee for the purpose 
of distribution, and the circumstances of the 
beneficiaries, and possibly other facts and cir- 
cumstances, none of which are in evidence; the 
trustee’s discretion in this regard must be rea- 
sonably exercised, and would always be sub- 
ject to the conjrol of the proper court, upon 
suitable proceedings, in case of unreasonable 
detention of income. 

As to the second question: “Who are the 
persons entitled to take under said will, and 
what interest or estate do they take there- 
under respectively? It appears that said trust 
deed by its last clause above quoted disposed 
absolutely of three-fourths of the property con- 
veyed thereunder to the persons named in said 
last clause, after the death of Pardon Angell; 
and we understand that those persons have re- 
ceived their portion of said estate from the 
trustee in accordance with said last clause. 
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What estate then did Pardon Angell leave, at 
his death, upon which his will could operate? 
By his trust deed it appears that he reserved 
to himself at the date of the deed only his 
wearing apparel and ‘his household furniture; 
and he did not finally dispose of the one-fourth 
of his estate conveyed in trust for the lives 
of Rufus J. Angell and his children, providing 
only for life estates in the income of said one- 
fourth, but making no disposition of the corpus 
of the trust fund unless a part or all of the 
principal should be paid over to the benefic- 
iaries for their support by way of anticipation, 
The will of Pardon Angell then could only oper- 
ate upon his wearing apparel and household fur- 
niture (if any) belonging to him at his decease 
and upon such property (if any) as he may 
have acquired after the date of his trust deed; 
and upon the ultimate disposition of the trust 
fund in the hands of his trustee after the ter- 
mination of the life estates. It is also to be 
noted that the trust deed makes no disposition 
of any portion of income or fund in the event 
of the decease of either one of the beneficiaries 
entitled thereunder, leaving others surviving, 
and we cannot tell what would become of it in 
that event. We can only judge of the intent of 
the settlor and testator by what he has left 
behind him; and, in view of the imperfect and 
incomplete disposition of this trust fund under 
the deed, we think it was the manifest inten- 
tion of the testator by leaving a will to have 
the trust fund disposed of thereunder. We 
therefore decide that clause “Second” of the 
will operates to dispose of this trust fund sub- 
ject to the life estates; and that the children of 
Rufus J. Angell, defendants herein, each take 
one-seventh of the trust fund under said clause. 
“Second;” and that as soon as said trusts under 
said deed are determined, the defendants will 
each become entitled to the payment of one- 
seventh part of said trust fund as it shall then 
remain in the hands of the trustee for distri- 
bution; together with one twenty-eighth part 
of any other property left by the testator which 
became subject to his will at his death, and 
which may not have been already included in 
the trust fund. It is true that the trustee has 
a large discretion as to amount and time of 
payment; but that discretion must be exercised 
reasonably, and cannot be exercised by the 
trustee in such manner as to delay payment 
to the children beyond the time reasonably 
necessary to make proper division. 

As to the construction of the “third” para- 
graph of the will, we are of the opinion, and 
so decide, that the testator meant to dispose 
of all of the rest of his estate, and not to 
die intestate as to one-fourth of the “remain- 
der;” that he did not use “remainder” in any 
technical sense, or as having any reference to 





what was left after the disposition of one- 
fourth of his estate to the children of Rufus J. 
Angell, but as having reference to all his re- 
maining estate after the payment of his debts, 
funeral charges, expenses, etc. In other words, 
we think the plain intention of the testator 
was to give the remaining three-fourths of his 
estate in equal shares to the son and two 
daughters mentioned in the “third” paragraph 
of said will. We adopt this construction in the 
belief that it was so intended by the testator, 


.and in accordance with the well-settled rule of 


eonstruction of wills, to so construe them as 
to dispose of all the property of the testator, if 
it can be reasonably done, where it is evident 
that the testator intended to dispose of his 
whole estate, and not to leave any portion of 
it intestate. Boston Safe Deposit Co. v. Coffin, 
152 Mass. 95, 25 N. E. Rep. 30, 8 L. R. A. 740; 
Given v. Hilton, 95 U. S. 591, 24 L. Ed, 458; 
Dove v. Johnson, 141 Mass. 287, 5 N. B. Rep. 
520; Snyder v. Baker, 5 Mackey (D. C.), 443; 
Scofield v. Olcott, 120 Ill. 362, 11 N. B. Rep. 
351; Phelps v. Phelps, 143 Mass. 570, 10 N. E. 
Rep. 452; Appeal of Boards of Missions, 91 Pa. 
507. We decide therefore that it was intended 
by the testator that each of the parties men- 
tioned in the said “third” paragraph’ should 
receive one-fourth part of the estate of the tes- 
tator at his death, and that this provision has 
been wholly anticipated by the distribution 
made under the last clause of the trust deed; 
so that this “third” paragraph has no effect, 
except so far as it may operate upon three- 
fourths part of any other property (if any) 
left by the testator which became subject to 
his will at his death. 

As to the third question, “When may the 
trusts mentioned in said deed and said will 
be determined, and the corpus of said estate 
be divided among the persons thereto entitled?” 
—we are of the opinion and so decide that said 
trusts may be determined forthwith. The trus- 
tee and all the beneficiaries now interested 
under said trust deed have joined in asking 
that the trusts thereunder be determined, and 
all are of full age and sui juris. As we have 
seen above, the minor defendants have no in- 
terest under the trust deed, while they have in- 
terests under the will. So that, although they 
object to the termination of the trusts under 
the deed, having no interest thereunder, they 
have no right to object. Furthermore, it is 
manifestly for their interest that the trusts 
under the deed be determined and the estate 
be distributed under the will, as in that way 
alone can they speedily realize anything out 
of the estate. The main purpose of the trust 
under the deed, viz., the support of Rufus J. 
Angell, free of any interference by his credi- 
tors, has been fulfilled. The only obstacles 
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to the determination of the trust, viz., the 
spendthrift provisions, as we have already de 
cided, are void as leading to a perpetuity. We 
see no good reason therefore why these trusts 
may not be at once terminated and the fund 
in the hands of the trustee be administered 
forthwith under the provision of the will as 
construed above. That a court of equity will 
decree the termination of a trust where there 
is no good reason for its further continuance, 
see Taylor v. Taylor, 9 R. I. 119, 127; Cowing 
v. Dodge, 19 R. I. 605, 35 Atl. Rep. 309; Inches v. 
Hill, 106 Mass. 577; Tilton v. Davidson, 98 Me. 
55, 56 Atl. Rep. 215. Hunnewell v. Lane, 11 Metc. 
(Mass.) 163; Sears v. Choate, 146 Mass. 395, 
15 N. E. Rep. 786, 4 Am. St. Rep. 320; Vana 
Vacter v. McWillie, 31 Miss. 563; Thompson’s 
Estate, 10 Pa. Co. Ct. R.472; Siepe’s Estate, 11 
Pa. Co. Ct. R. 27; Armistead’s Ex’rs. v. Hartt, 97 
Va. 316, 33 S. E. Rep. 616; Perry on Trusts, 
§ 920; Stone, Pet’r, 188 Mass, 476, 479; Slater 
v. Hurlbut, 146 Mass. 308, 315, 15 N. BE, Rep. 
790; Bowditch v. Andrew, 8 Allen (Mass.), 339; 
Taylor v. Huber’s Ex’rs, 13 Ohio St. 288. 

An answer to the fourth question becomes 
unnecessary, in view of the foregoing answers 
and decisions as to the previous questions. 

On the whole case, therefore, we are of the 
opinion that the trusts under the deed should 
be terminated forthwith, and that the estate 
in the hands of the trustee should be distributed 
in accordance with this opinion. - 

The parties in interest are advised to pre- 
sent a decree for carrying this opinion into 
effect, in order that the same may be approved 
by this court and ordered to be entered in 
the superior court. 


Note—Discretion of Trustee, Exercise of— 
Termination of Trust.—The trustee in the prin- 
cipal case was clothed with absolute discretion 
in the matter of the control of the trust estate, 
as is usual in the case of the spendthrift trusts. 
There are a surprising number of instances in 
which the trustee has been given full control 
of the estate, with absolute discretion as to the 
management of it. The fact that the trustee 
is given full discretion as to the management 
of the estate does not mean, however, that he 
is free to dispose of it according to any fancy 
which may seize him. If the discretion is ex- 
ercised, it must be in a reasonable manner. All 
the circumstances will be taken into considera- 
tion, the intentions of the grantor, the inter- 
ests of the estate and the welfare of the cestui 
que trust, thus, in Jones v. Jones, 30 N. Y. Supp. 
177, it is said: “The counsel of the defendant 
trustees claims that the exercise of the discre- 
tion vested in them by the codicil cannot be 
interfered with or controlled by the courts, but 
I regard this position as wholly untenable, * * * 
Many pages of the brief of the learned coun- 
sel of the defendant trustees are occupied with 
quotations from decisions in cases where it has 
been held that courts of equity would not in- 
terfere with the exercise of the discretion vested 
in trustees. These cases, although cited on the 
behalf of the defendant trustees, are the very 





best authorities that could be cited on behalf 
of the plaintiffs, for in every case it is express- 
ly stated, or it is to be fairly implied from the 
language used that the rule invoked in behalf 
of the defendant trustees has no application in 
cases where trustees either abuse the discretion 
vested in them, or act in bad faith.” In an 
opinion overruling the motion to vacate judg- 
ment in the Jones case the court says: “It is 
claimed that this motion should be granted be- 
cause said trustees were removed entirely on 
ex ~arte proceedings, without being given a day 
in court and without being permitted to offer 
any evidence in justification of their acts. I am 
wholly unable to understand upon what ground 
this claim is made by the counsel for the de- 
fendant trustees. The complaint in this case 
did not charge that the defendant trustees had 
appropriated any of the trust funds to their 
own use, but it did charge gross misconduct on 
their part, in refusing, for frivolous reasons, 
to pay over to the plaintiffs any portion of the 
principal of the trust funds in their hands, or 
the interest received by them thereon. In the 
ease of Albright v. Albright, 91 N. C. 220, it is 
said: “The court finds as facts, that the trustee 
is insolvent; that he has sold parts of the trust 
property and misapplied the proceeds; that he 
has never accounted to the plaintiff for the 
rents and profits, but has applied the same to 
his own use; and that he had proposed to sell 
other parts of the trust property within a short 
period before the application for an injunction 
and receiver. It is manifest that in such a case 
the trustee should be restrained. However large 
may be the powers with which the trustee is 
invested, they are all to be exercised only for 
the purpose of effectuating the trust, and when 
it appears that such powers are perverted to 
the detriment of the cestui que trust, the court 
will promptly interpose its protective author- 
ity.” These cases hold that there cannot be 
any dishonest dealing with a trust estate, and 
the Jones case goes further and maintains that 
even though there may be no dishonesty on the 
part of the trustee, that there may be other 
misconduct which will justify the court in tak- 
ing jurisdiction. Where the estate is subject to 
the discretion the courts will not undertake to 
direct or control the exercise of that discre- 
tion, excepting where there is dishonesty or 
flagrant misconduct. A trustee with discre- 
tionary powers is subject to the same rules of 
honesty and fair dealing as other trustees are 
bound by. In Cromie v. Bull, 81 Ky. 646, it is 
said: “Where a discretionary power is con- 
ferred upon a trustee, his exercise of the discre- 
tion conferred will not be interfered with by 
the courts unless abused; in case of abuse, the 
courts will interfere. * * * It is difficult, in 
fact, to create a trust where the trustee has 
such unlimited power over the trust property 
as\ to preclude the chancellor from controlling 
his action, when his conduct is such as to indi- 
cate a palpable or frauduient abuse of his power 
to the injury of the parties in interest. To say 
that the chancellor had no control over such 
a fiduciary would be to vest the trustee not only 
with the absolute fee, but with the beneficial 
interest in the trust estate.” Thus it will be 
seen that the trustee will not be permitted to 
confiscate the estate; he will be compelled to 
deal equitably, fairly and honestly with the 
fund, to preserve and conserve it and to pay it 
to those entitled to it. Should the trustee whol- 
ly fail and refuse to exercise his discretion, the 
courts will compel him to act, but will not dic- 
tate how and what he shall do under the power 
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conferred upon him. If he has acted, his dis- 
cretion will not be interfered with so long as 
there is no dishonesty or abuse. 

In the principal case it is held that there be- 
ing no reason for the further continuance of the 
trust, it would be terminated. This is the gen- 
eral rule with regard to the termination of 
trusts. If the object for which the trust was 
created has been accomplished or become im- 
possible of accomplishment the trust will ter- 
minate. Thus, it is held in Sears v. Choate, 146 
Mass. 305, that where the plaintiff had the en- 
tire beneficial interest, both in the income held 
by trustees for his benefit and in the property 
itself, and there is no limitation over the estate 
to any person, no discretion to the trustees, and 
no provision that the income or estate be in- 
alienable by plaintiff, or not attachable by his 
creditors. he is entitled to a decree terminating 
the trust. If the termination of the trust would 
in any wise defeat the object of the trust it will 
not be terminated. See Tunnage v. Green, 62 
Am. Dec. 208; Battle v. Petway, 44 Am. Dec. 59. 
In In re Thurston 154 Mass. 596, a married wo- 
man created a trust for the benefit of herself and 
children, in order to put the property beyond 
the reach of her husband. She was afterwards 
divorced from him, and sought to terminate the 
trust. It was held that the children had a bene- 
ficial interest in the trust fund and had not 
assented to its termination, and the court there- 
fore refused to terminate the trust. As to the 
termination of the trust estate by consent, it 
has been frequently held that where the owners 
of the entire beneficial interest are sui juris, 
and unite in asking the termination of the trust 
and no object is to be accomplished by a fur- 
ther continuance of the trust, the court should 
terminate the trust, though in advance-of its 
natural expiration. In the principal case it was 
held that the object for which the estate had 


been created, had been accomplished. The 
spendthrift son had passed away, and it was 
no longer necessary to protect the estate 


against him and his creditors, so that the time 
had come when the grandchildren were entitled 
to their father’s share in the estate, and the 
trust was therefore terminated. 








JETSAM AND FLOTSAM. 





THE LAWYER AS A BUSINESS MAN. 


A few weeks ago a certain jurist of the state 
of New York, in addressing a body of law stu- 
dents, said: “What we need in New York City 
are real lawyers who practice their profession 
as a profession and not as a business.” He 
might have said that this is the need of the 
whole country. The idea that the modern law- 
yer must be essentially a business man is one 
with which all have been thoroughly familiar- 
ized in the last half dozen years. But in all 
probability nothing has done the profession 
greater injury. Could anything be more unso- 
cial than the idea that the men who are trained 
as the craftsmen of society, the builders and 
custodians of its laws and legislation, should 
go into the marts of trade, learn to bargain and 
forget to learn! 

How many great lawyers have we in this 
country, men whose learning, whose construc- 
tive and interpretative legal ability stand out 
and are observed with something of the old- 
time reverence for the lawyer of attainment? 
How many? We fear the number of such is 





growing smaller every day. The great number 
of cases that have to be reversed by the higher 
court on account of their poor preparation by 
lawyers who are essentially business men, as 
also the number that never should have gotten 
into the courts at all, had the attorneys known 
more about the law and less about business, 
bear testimony to this. It is even said that 
a short time ago there was a judge in the 
Supreme Court of New York who did not know 
what hearsay evidence is. This is what com- 
mercialism has done for the learned profession. 
If a feeling something akin to disgust is in- 
spired by this spectacle, who can complain, 
knowing how great and how noble are the pos- 
sibilities of the lawyer’s profession and how far 
short of their true realization many of its pres- 
ent practitioners fall. 

The importance of the attorney’s position With 
respect to the courts is well pointed in In re 
Applicants for License, 143 N. C. 1, 10 L. R. A. 
(N. S.) 288, 55 S. E. Rep. 635, in which it is 
said: “The attorney is a necessary part of the 
judicial system, and his vocation is not merely 
to find persons who are willing to have law 
suits. He is the first one to sit in judgment 
on every case, and whether the court shal] be 
ealled upon to act depends on his decision.” 
Imavine a lawyer, however great his business 
ability may be, who does not know what hear- 
say evidence is, “sitting in judgment” on any 
case necessitating a knowledge of the law. 
Rather disastrous to litigants.—Virginia Law 
Register. 








BOOK REVIEWS. 





FALLACIES OF THE LAW. 


This is a volume of something over two hun- 
dred pages. The style is clear and concise, Ac- 
cording to the author’s views, there is more to 
condemn than to praise in our present system 
of government. His attack is directed not only 
to the law itself, but the machinery for its 
enforcement as well. Both statute and common 
law meet condemnation at his hands. In their 
stead he would have a complete codified system 
of laws written in such simple language that 
the layman could read and understand the law. 
Lawyer and layman alike are striving for im- 
provement in the laws, and anything that will 
simplify or make more certain the operation of 
the law will be welcome, but as to whether it 
would be possible to construct a brief code 
which would meet every need is a question. It 
is doubtful if any code could be devised which 
would in every. respect replace the common law 
by written law. The laws prohibiting contracts 
in restraint of trade are assailed as in violation 
of the liberty to contract; the laws with refer- 
ence to women are attacked; the marriage rela- 
tion is held up as an exception to the general 
rule that parties to a contract may by mutual 
consent avoid it. Practically everything in our 
present law is condemned, as well as the system 
of administration of the law. Butt the author 
has not stopped there. He offers something 
which he considers better. His suggestions 
would certainly revolutionize things as at pres- 
ent constituted—if adopted. The book is but 


another bold effort of a learned man with so- 
cialistic inclinations to substitute his own views 
of justice, for the system which is the develop- 
We are not prepared to say we 


ment of ages. 
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would be willing to give up the present system, 
with all the Fallacies which the author points 
out, and take in exchange that which he offers 
and conceives to be an improvement. The book 
is by Henry S. Wilcox and is published by Legal 
Literature Co., Chicago. 





PROBATE REPORTS ANNOTATED, VOL. 11. 


This volume contains something over one hun- 
dred cases reported in full. There are about 
135 pages of annotations, and notes on a hun- 
dred recent decisions. The cases are well se- 
lected and cover many of the most important 
subjects of probate law. The annotations are 
exhaustive in scope, terse in style and directed 
to the point under consideration. The volume 
will be of immense value to the busy lawyer. 
Even a catalogue of the subjects, while inter- 
esting would be too lengthy for our limited 
space. The case of Godfrey v. Smith (Neb.), 
103 N. W. Rep. 450, 11 Prob. Rep. Annot, 1, the 
first case reported, has to do with non-cupative 
wills. The note, or annotation consists, first, of 
an anaylsis of the subject under 23 headings, 
and numerous subheadings. The note covers 39 
pages. The historical development of the Eng- 
lish common law and statutes is briefly stated 
as well as the common and statutory law in the 
United States with relation to non-cupative 
wills. Then under the various headings and 
subheadings the authorities are examined and 
the doctrine of the cases succinctly stated. The 
value of the series will be greatly increased by 
the addition of notes on recent decisions other 
than those reported in full. Published by Baker 
Voorhis & Co. New York. 








HUMOR OF THE LAW. 





Two Vermont lawyers were trying a case be- 
fore a rural justice and one of them, who rep- 
resented the defendant, took occasion to cite a 
Massachusetts case that was on all fours with 
his contention. His opponent nudged the justice 
and whispered, “Look out! He’s trying to ring 
in a Massachusetts case on you.” The justice 
pounded on his table and asked to see the book, 
It was handed to him. He examined it with all 
the concentrated wisdom of ages in his coun- 
tenance and returned it saying, ‘Mr. 
this here court may not be a lawyer, but it ain’t 
to be imposed upon that way! That’s a Mass’- 
chusetts case. Judgment for the plaintiff.” 


Clarence S. Darrow, the well known lawyer 
and essayist. discussing the Haywood trial, in 
which he played so prominent a part, said the 
other day: 

“Some of the evidence in that trial was so 
transparently false that it reminds me of & 
case that came off in Alabama a few years back. 

“One of the witnesses in this case was an 
extremely ignorant man. As his testimony 
progressed his ignorance became so shocking- 
ly evident that the judge looking sternly down 
at him, saia: 

“ ‘Look here, str, are you acquainted with the 
value of an oath?’ 

“The witness answered anxiously: 

“‘Jedge, I hope I am. That thar lawyer on 
yer left hand gimme six dollars to sw’ar agin 
the other side. That’s the correck value of 
an oath, ain’t it, jedge?’” 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. Account, Action on—Evidence.—Where 
suit is brought on a private account, and de- 
fendant by a sworn plea in writing denies that 
any part of the account is just, the verified 
account is inadmissible; no other evidence be- 
ing offered to show the indebtedness.—Rust V. 
Sanger Bros, Tex., 105 S. W. Rep. 66. 


> 


2. Admiralty—Assumption of Risk.—The doc- 
trine of assumption of risk is applied in ad- 
miralty as fully as in other branches of juris- 
prudence, notwithstanding the rule that dam- 
ages will in some cases of concurrent negligence 
be divided.—The Scandinavia, U. S. D. Cc. D. 
Maine, 156 Fed. Rep. 403. 

3. Adverse Possession—Hostile Character of 
Possession.—Nature of possession of a grantor 
remaining in possession after the execution and 
delivery of a deed conveying the entire legal 
interest in the premises determined.—Love y. 
Turner, S. C., 59 S. E. Rep. 529. 

4. Necessity of Actual Possession.—In or- 
der to acquire title as against an elder grant, 
the adverse possession must not only be actual, 
but so continued for the statutory period as to 
furnish a cause of action every day during that 
period.—Courtney v. Ashcraft, Ky., 105 S. W. 
Rep. 106. 

5. Questions of Fact.—The question wheth- 
er a vendor who has continued in possession 
after sale has done so fer himself or his vendee 
is a question of fact primarily, but becomes @ 
question of law where the evidence leaves it 
doubtful.—Succession of Zebriska, La. 44 So. 
Rep. 893. 
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6. Appeal and Error—Estoppel to Appeal.— 

A party cannot accept the benefits of a judg- 
ment and appeal from it, and if he accepts the 
benefits he affirms the validity thereof, and is 
estopped from prosecuting his appeal.—Turner 
vy. Markham, Cal., 92 Pac. Rep. 485: 
Right to Appeal.—Courts will decide 
doubtful cases as to .the existence of a right to 
an appeal in favor of the right where substan- 
tial interests are involved.—People vy. Bank of 
San Luis Obispo, Cal., 92 Pac. Rep. 481. 

8. Theory of Case.—Where the charge in 
the petition and on which the cause was tried 
was a conspiracy to procure a sale*to be made 
in block, it cannot be changed in argument in 
the supreme court to that of conspiracy to pro- 
cure the sale to be made without appraisement. 
—Wenar v. Leon L. Schwartz, La., 44 So. Rep. 
902. 

9. Assignments—Cause of Action.—Where 
plaintiff’s assignors shipped a car of fruit, part 
of which was furnished by others whose right 
to the proceeds was through plaintiff's assign- 
ors an assignment by them transferred the en- 
tire cause of action.—Marx v. Raley & Co., Cal., 
92 Pac. Rep. 519. 


10. Associations—Expulsion of Member.—An 
unincorporated voluntary association, not or- 
ganized for profit, may lawfully expel a mem- 
ber, though it may own property, and the mem- 
bership may have a pecuniary value.—Harris 
v. Aiken, Kan., 92 Pac. Rep. 537. 


Ais Process and Appearaance.—Where an 
unincorporated company was sued for taxes, and 
a demurrer and answer were filed in the com- 
pany name, 
being imvroperly sued are not waived thereby. 
—Nunn v. City of Louisville, Ky., 105 S. W. 
Rep. 119. 


12. Attorney and Client—aAttorney’s Liens.— 
Parties have a right to settle and discontinue 
suits where there is no collusion or fraud to 
defeat the attorney’s lien for fees——Keely v. 
New York City Ry. Co., 106 N. Y. Supp. 894. 


13. Bailment—Contract of Hire——Where 2 
bailee on hire of a horse agrees to return it in 
as good condition as when received, or pay for 
it, he is liable where the horse died while in 
his possession, though without fault on his part. 
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—Grady v. Schweinler, N. D., 113 N. W. Rep. 
1031. 
14. Damages for Use of Property.—Where 





defendant claimed that plaintiff had used his 
automobile without defendant’s knowledge and 
consent, defendant was only entitled to recover 
the reasonable hire or for the actual use found 
by the jury.—Bush v. Fourcher, Ga., 59 S. E. 
Rep. 459. 

15. Bankruptey—Adverse Claim to Prop- 
erty.—The mere assertion of a claim of title to 
property adverse to a trustee in bankruptcy, 
even with an intention to protect it by the usual] 
process of law, will not preclude the bankrupt- 
ey court from exercising its power to proceed 
summarily.—In re Ellis Bros. Printing Co., U. 8. 
D. C.,. E. D. Pa., 156 Fed. Rep. 43. 


16. Adverse Claim to Property.—A claim to 
property which was in the possession of a bank- 
rupt at the time of the filing of the petition 
held not established by the unsupported testi- 
mony of the claimant, where, if true, he could 
have produced other evidence in corroboration. 
—In re Mayer, U. S D. C., E. D. Pa. 156 Fed. 
Rep. 432. 

17. Debts Entitled to Priority—The word 








the facts of unincorporation and’ 





“clerk,” as used in Bankr. Act 1898, c. 541, sec. 
64b (4), giving priority to debts for wages due 
to “workmen, clerks, or servants” earned within 
three months prior to the bankruptcy, includes 
a bookkeeper, and the right of a clerk to pri- 
ority is not affected by the fact that his em- 
ployment by the bankrupt was not exclusive, 
but that he also did work for others.—In re 


Baumblatt, U. S. D. Cc, E. D: Pa. 156 Fed. 
Rep. 422. 
18. Property Without the State.—In an ac- 





tion by a trustee in bankruptcy to vacate a 
deed executed by a bankrupt, the court has 
jurisdiction of the subject-matter notwith- 
standing the property is located in another 
state.—Bowler v. First Nat. Bank, S. D., 113 
N. W. Rep. 618. 


19. Banks and Banking—Implied Agreement 
for Interest.—The right of a bank to interest 
on advances made is to be implied unless the 
parties to the transaction have otherwise stip- 
ulated, or under the circumstances it would 
have been inequitable to exact it, and such 
right is not lost merely by a failure or re- 
fusal to furnish statements of account to the 
debtor when requested.—Clark v. Smallwood, 
U. S. C. C., W. D. N. ¥., 156 Fed. Rep. 409. 


20. Bigamy—Indictment.—An indictment for 
bigamy, charging that defendant was lawfully 
married to the second wife, means only that the 
second marriage was performed lawfully or 
under the usual forms and ceremonies required 
by law, not that he was lawfully married in 
the sense that he committed no public offense. 
ogee v. Commonwealth, Ky., 105 S. W. Rep. 


21. Bills and Notes—Liability of Indorser on 
Nonnegotiable Note.—An indorser of a nonne- 
rotiable note is liable to an indorsee for value 
before maturity, notwithstanding the maker 
cannot be held liable because of a failure of 
consideration.—Bank of Luverne vy. Sharpe, Ala., 
44 So. Rep. 871. 


22. Boundaries—Artificial Pond.—Where the 
description in a deed contains a call “and 
thence down the bottom to the pond and Kehu- 
kee Swamp,” the line sto~s at the edge of the 
pond and does not extend to the channel.— 
Potapsco Guano Co. v. Bowers-White Lumber 
Co., N. C., 59 8. E. Rep. 538. 

23. Brokers—Compensations.—Where negotia- 

tions for a sale through a broker are bona fide 
broken off and abandoned, such broker is not 
entitled to commissions on a sale subsequently 
effected through another.—Walker v. Baldwin 
& Frick, Md., 68 Atl. Rep. 25. 
- 24. Right to Commissions.—Where a real 
estate broker deceives the owner as to the price 
paid and fraudulently retains a part thereof, 
he is liable not only therefor, but also forfeits 
all claim to a commission.—Deter v. Jackson, 
Kan., 92 Pac. Rep. 546. 

25. Carriers—Assault on Passenger.—Where 
a street car conductor claimed that his assault 
on a passenger was in self-defense, his act 
must be considered in the light of his duty to 
exercise that high degree of care which very 
cautious and prudent persons would have ex- 
ercised under the same circumstances.—Dallas 
Consol. Electric St. Ry. Co. v. Pettit, Tex., 105 
S. W. Rep. 42. 

26. Intoxicated Persons.—Where an intox!- 
cated person boarded a car after he had been 
directed not to do so, and the conductor pushed 
him off while the train was in motion, the car- 
rier was liable for compensatory damages only 
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unless the conductor’s act was wanton and reck- 
less so as to authorize punitive damages.— 
Louisville E. R. Co. v. MeNally, Ky., 105 S. 
W. Rep. 124. 

27. Chattel Mortgages—Failure to File.—An 
unfiled chattel mortgage held good between the 
parties and as to creditors in the absence of 
actual fraud, if the mortgagee neglects to file 
it before any such person obtains a lien on the 
property and the trustee in bankruptcy has no 
better claim than the mortgagor.—Eastman v. 
Parkinson, Wis., 118 N. W. Rep. 649. 

28. Constitutional Law—Equal Protection of 
Laws.—Illinois state board of equalization mak- 
ing an assessment under a writ of mandamus 
represents the state, and its action is repugnant 
to Const. U. S. Amend. 14, if it denies equal 


protection of the laws.—Raymond v. Chicago 
Union Traction Co. U. S. S. C. 27 Sup. Ct. 
Rep. 7. 

29. Police Power.—The general right of a 





person to engage in any business is subject to 
the power in the state to regulate the use and 
enjoyment of property rights when necessary 
for the public health and safety.—City of New 
Orleans v. Murat, La., 44 So. Rep. 898. 

30. Trespass on Public Lands.—Gen. Laws 
1895, p. 349, c. 163, relating to trespass on pub- 
lic lands, and providing criminal punishment 
and double damages for an involuntary tres- 
pass, is not a violation of Const. art. 1, sec. 7, 
as invading those natural rights secured by 
the constitution.—State v. Shevlin-Carpenter 
Co., Minn., 118 N. W. Rep. 634. 

31. Corporations—Acquisition of Property of 
Partnership.—Organization of a corporation to 
take over the business and property of a part- 
nership does not of itself transfer the title of 
the partnership property to the corporation.— 
Ruetell v. Greenwich Ins. Co., N. D., 113 N. W. 
Rep. 1029. 

32. Actions Against.—A foreign corpora- 
tion may be sued on a transitory cause of ac- 
tion, wherever it is doing business in such a 
manner and to such an extent as to warrant 
the inference that it is there present through 
its agents.—Deatrick’s Adm’r v. State Life Ins. 
Co., Va., 59 S. E. Rep. 489. 

33. Actions b~ Stockholders.—Where the 
officers of a corporation are guilty of fraud 
from the beginning of the organization of the 
corporation, individual stockholders may seek 
redress in equity without first asking the offi- 
cers to sue.—Torrey v. Toledo Portland Cemént 
Co., Mich., 113 N. W. Rep. 580. 

34. Insolvency.—Where a corporation is in- 
solvent and in the hands of a receiver. a stock- 
holder has no standing for interfering in the 
settlement of its affairs—Wenar v. Leon L. 
Schwartz, La., 44 So. Rep. 902. 

35. Stockholders’ Liability—While organ- 
izers of a corporation did business before the 
minimum capital stock had been subscribed, the 
corporation’s receiver was not precluded from 
recovering an amount equal to the minimum 
capital stock so subscribed because the creditors 
were precluded from denying the corporation’s 
corporate existence.—Walters v. Porter, Ga., 
59 S. EK Rep. 452. 

36. Ultra Vires Contract.—An. ultra vires 
contract of a corporation in good faith, where 
it has retained the benefit thereof, cannot be 
impeached by it or any one in its behalf.— 
Eastman v. Parkinson, Wis., 113 N. W. Rep. 
649. 

37. Counties—Authority of Board of Commis- 























sioners.—That authority granted by the legisla- 
ture to a cotinty board may be or is abused in 
a given instance is not alone a reason for hold- 
ing that such power does not exist.—Picket Pub, 
Co. v. Board of Com’rs of Carbon County, Mont., 
92 Pac. Rep. 524. 

38. Criminal Evidence—Confessions.—A con- 
fession obtained from accused through the in- 
fluence of an officer of his employer held not 
oe v. Silvers, Cal., 92 Pac. Rep, 

39. Criminal Law—Information.—Where the 
state elected to rely on a count for incest in an 
information charging rape, as well as incest, 
a verdict of “guilty as charged” held responsive 
to the incest count.—Bridges v. State, Neb.., 113 
S. W. Rep. 1048. 

40. Criminal Trial—Discharge of Jury.— 
Where, after a jury in a criminal case is sworn 
and testimony is introduced, the court learns 
that a juror is prejudiced, and that his dis- 
qualification would violate a verdict, the jury 
may be discharged.—State v. Hansford, Kan., 
92 Pac. Rep. 551. 

41. Review of Instructions.—Where a mo- 
tion for a new trial complains generally that 
the court erred in its charge to the jury, but 
fails to show the defective portion of the charge 
or why it is erroneous, the question will not 
be considered on appeal.—Lewis v. State, Tex., 
105 S. W. Rep. 194. 

42. Damages—lInjuries to Minors.—In an ac- 
tion for personal injuries by one who when in- 
jured was but eight years old, recovery cannot 
be had for loss of earnings before becoming of 
age; the same belonging to his father.—Schultz 
v. La Crosse City Ry. Co., Wis., 113 N. W. Rep. 
658. 

43. Dead Bodies—Jurisdiction of Equity.— 
Courts of equity have power to settle contro- 
versies as to the burial of the dead, the care 
of their remains after burial, and the pres- 
ervation of the sepulcher.—Wilson v. Read, N. 
H.. 68 Atl. Rep. 37. 

44. Denth—Actions Arising in Another State, 
—A right of action for wrongful death, given 
by statutes of North Dakota (Rev. Codes, sec. 
5974, 5975, 5977), to recover damages as are pro- 
portionate to the injury resulting in, held en- 
forceable in the courts of Minnesota.—Powell 
v. Great Northern Ry. Co., Minn. 113 N. W. 
Rep. 1017. 

45. Deeds—Delivery.—Where a deed was 
executed and delivered to a third party with- 
out reserving any right to recall it. to be de- 
livered to the grantee on the death of the 
grantor, it was a good delivery on the hap- 
pening of the contingency.—Wicklund v. Lin- 
quist, Minn.. 113 N. W. Rep. 631. 

46. Descent and Distribution—What Law 
Governs.—Land in Texas, title to which was 
acquired by decedent’s widow, also adminis- 
tratrix, held to descend one-half to her and 
one-half to.his collateral descendants, notwith- 
standing the statutes of Georgia, where the 
parties resided and the estate was adminis- 
tered.—Montgomery v. Montgomery, Tex., 105 
S. W. Rep. 38. 

47. Detinue—tTitle of Plaintiff.—Goods placed 
in the courthouse of a county for use in the 
construction of the building held to remain the 
property of the owner, entitling him to main- 
tain detinue on proof of a demand and refusal. 
—Calhoun County v. Art Metal Const. Co., Ala. 
44 So. Rep. 876. 

48. Divorece—Evidence.—There is no hard and 
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fast rule preventing the granting of a divorce 
on complainant’s testimony alone, though .it is 
undoubtedly the correct rule that where a di- 
vorce is so granted, the right thereto must be 
very clearly established.—Murphy v. Murphy, 
Mich., 113 N. W. Rep. 583. 

49. Property Rights.—Where parties have 
been divorced, and no proceedings have been 
taken to vacate or modify the decree within the 
statutory time, all the rights which either had 
to the property of the other are extinguished. 
—Roberts v. Fagan, Kan., 92 Pac. Rep. 559. 

50. Drains—Laches in Attacking Assessment, 
—Where a landowner has chosen to defer his 
attack upon the legality of an assessment until 
he has secured a benefit from the full or partial 
completion of the work for which he was as- 
sessed, his laches forbid equitable relief.—Jones 
v. Gable, Mich., 113 N. W. Rep. 577. 

51. Payment of Costs.—On a petitioner in 
a drainage proceedine withdrawing after tne 
filing of the commissioners’ report, the right is 
subject to payment of all costs and expenses 
u~ to the time of withdrawal of it make a dis- 
missal necessary.—Central Drainage Dist. V. 
Kruschke, Wis., 113 N. W. Rep. 675. 

52. Election of Remedies—Inconsistency of 
Remedies.—Where one could not maintain as- 
sumpsit against a county for goods placed in its 
courthouse, the bringing of assumpsit did not, 
on the theory of election of remedies, bar det- 
inue for the goods.—Calhoun County vy. Art 
Metal Const. Co., Ala., 44 So. Rep. 876. 

53. Eminent Domain — Damages. — Under 
Const. art. 167, the owner of property abutting 
on a street is entitled to damages sustained by 
reason of grading or change in grading of such 
street.—Manning v. City of Shreveport, La., 44 
So. Rep. 882. 

54. Equity—Appointment of Master.—In a 
suit by a judgment creditor to subject to the 
judgment money deposited in a bank and 
claimed by an intervener, the refusal of the 
chancellor to appoint a master to state an ac- 
count between the intervener and judgment 
debtor held not error.—Parker v. Wells, Ark., 
105 S. W. Rep. 75. 

55. Estoppel—Silence Respecting Matter of 
Record.—An equitable estoppel does not arise 
because of the silence of one party to a trans- 
action respecting a matter of title which is of 
record and equally ascertainable by the other 
party.—Clark v. Smallwood, U. S. C. C., N. D. 
N. Y., 156 Fed. Rep. 409. 

56. Evidence—Declarations Against Interest. 
—Declarations of a person since deceased held 
incompetent to rebut prior declarations against 
interest that he had purchased the farm in 











question for his son.—Harrison v. Harrison, 
Neb., 113 N. W. Rep. 1042. 
57. Permanent or Future Disabilities.— 


Where an injury is sustained to the brain, the 
jury may find probable future disability from 
evidence of nervousness and extreme irritabil- 
ity independent of expert opinion.—Wilkerson Vv. 
Metropolitan St. Ry. Co. Mo. 105 S. w. 
Rep. 24. 

58. Executors and Administrators—Sale Of 
Land.—Where a will by implication authorized 
the sale of land situated in various states by 
the executors, the manner of sale will depend 
upon the laws of the states where the re- 
spective parcels of land are situated.—Harris 
v. Ingalls, N. H., 68 Atl. Rep. 34. 

59. Temporary Administration.—Orders of 
the district court on appeal from orders of the 
probate court held to terminate the authority 








of the temporary administratrix, though no 
appeal was taken from the order appointing 
the temporary administratrix.—Goldstein v. Sus- 
holtz, Tex., 105 S. W. Rep. 219. 

60. Federal Courts—Jurisdiction—A circuit 
court of appeals is bound to inquire, first, as 
to its own jurisdiction of a cause brought be- 
fore it by appeal or writ of error, and, second, 
as to the jurisdiction of the court from which 
the record comes, even though the question !s 
not raised by the parties—Puget Sound Nav. 
Co. v. Lavender, U. S. C. C. of App., Ninth Cir- 
cuit, 156 Fed. Rep. 361. 

61. Fire Insurance—Implied Agency.—A per- 
son who transmits the application of another 
for insurance to an insurance company and 
sends insured the company’s acceptance of the 
application is the latter’s agent, under the ex- 
press provisions of St. 1898, sec. 1977.—Cos- 
tello v. Grant County Mut. Fire & Lightning 
Ins. Co., Wis., 113 N. W. Rep. 639. 

62. Persons to Whom Proof May Be Given, 
—Where a fire insurance policy provides that 
proofs of loss must be made to the company, 
a delivery of such proofs to one who is only a 
soliciting agent is not a delivery to the com- 
pany.—Arkansas Mut. Fire Ins. Co. v. Clark, 
Ark., 105 S. W. Rep. 257. 

63. Forcible Entry and Detainer—Defenses,— 
That lands were-in a common inclosure consist- 
ing of defendant's fence around the outside of 
the entire tract does not alter the character 
of defendant’s act as otherwise constituting 
forcible entry and detainer.—School Dist. No. 
1 v. Holt, Mo., 105 S. W. Rep. 32. 

64. Issues and Proof.—Where, in an action 
for forcible entry, plaintiff’s testimony failed 
to connect the property on which he claimed 
defendants entered with that described in the 
complaint, he could not recover.—Montijo v. 
Robert Sherer & Co., Cal., 92 Pac. Rep. 512. 

65. Fraud—tTransactions With Ignorant Per- 
sons.—Important business transactions between 
a shrewd, active business man and ignorant per- 
sons, poorly equipped to trade with him, will 
be closely scrutinized.—Prater v. Peters, Ky., 
105 S. W. Rep. 102. 

66. Frauds, Statute of—Contract to Devisee. 
—In ejectment, parol agreement of remote 
grantor of plaintiff to devise land to defendant 
fNheld barred by statute of frauds.—Fuller v. 
Fuller, Pa., 68 Atl. Rep. 45. 

67.——Goods to Be Manufactured.—Where 2 
memorandum of a sale was indefinite, parol evi- 
dence was admissible to show that the memo- 
randum was an order for goods to be manufac- 
tured according to the buyer’s order.—Becker v. 
Calmenson, Minn., 113 N. W. Rep. 1014. 

68. Fraudulent Conveyances—Evidence.—To 
establish title in the purchaser of a _ lease 
against the creditors of the lessee, the vendee 
must prove that the sale was for a valuable 
consideration, and that the vendor did not have 
an interest in the property by some secret un- 
derstanding.—Joseph Speidel Grocery Co. v. M. 
E. Stark & Co., W. Va., 59 S. HB. Rep. 498. 

69. Garnishment—Pleading.—The technical 
rules of set-off in ordinary litigation are not 
applicable in garnishment proceedings where 
the purpose is to ascertain what the garnishee 
may owe defendant.—Melton Hardware Co., v. 
Heidelberg, Miss., 44 So. Rep. 857. 

70. Property in Custodia Legis.—Where a 
levying officer is garnished and proves that the 
property is in custodia legis, he will be directed 
by the court as to the proper disposition of the 
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fund.—Barkley v. May, Ga., 59 S. E. Rep. 440. 

71.——Sufficiency of Affidavit —That the 
amount claimed by plaintiff is stated in a gar- 
nishment affidavit to be less than that named 
in the petition does not make the garnishment 
proceedings void.—Burge v. Beaumont Carriage 
Co., Tex., 105 S. W. Rep. 232. 

72. Gas—Obligation to Furnish Gas.—Where 
a married woman rents property in her own 
name for business of her own, a gas company 
cannot refuse to furnish gas to her on the sole 
ground that she is a married woman.—Vander- 
berg v. Kansas City, Mo., Gas Co., Mo., 105 S. W. 
Rep. 17. 

73. Guaranty—Liability of Guarantor.—The 
liability of one who guarantees that a corporate 
debt will be paid before a designated date held 
that of a guarantor of payment, and not of 
collection.—Mudge v. Varner, N. C., 59 S. E. 
Re;:. 540. 

74. Highways—Obstruction.—The obstruction 
of a public road by erecting a wire fence near 
the center thereof by the owners of adjoining 
lands may be enjoined.—Council Grove Tp. v. 
Bowman, Kan., 92 Pac. Rep. 550. 


75. Homicide—Resisting Arrest.—Where, in a 
prosecution for shooting at another, defendant 
pleaded lawful resistance to an illegal arrest, 
the court should have charged as to defendant’s 
right to resist an attempt to arrest him illegal- 
ly.—Jenkins v. State, Ga. 59’S. E. Rep. 435. 

76. Husband and Wife—Gifts—A husband 
may make a valid gift to his wife at a time 
when he is free from debt, and when the trans- 
action is in good faith—Sawyer v. Metters, 
Wis., 113 N. W. Rep. 682. 

77. Liability of Wife as Tenant.—A married 
woman living with her husband is liable fcr 
the rent of the premises occupied by the family 
as a residence only where she expressly agreed 
to charge herself with the payment thereof.— 
Vanderberg v. Kansas Citv. Mo., Gas Co., Mo., 
105 S. W. Rep. 17. 

78. Injunction—Boycott.—Concerted action on 
the part of labor unions in attempting to boy- 
cott the product of a non-union factory engaged 
in making doors, window sash, and other build- 
ing materials, held an unlawful interference 
with the proprietor’s business which entitled 
it to an injunction.—Shine v. Fox Bros. Mfg. 
Co., U. S. C. C. of App., Eighth Circuit, 156 Fed, 
Rep. 357. 

79. Game Preserve.—It is sufficient for a 
lessee of the hunting privilege on land to main- 
tain an injunction against trespassers that he 
show bona fide posssession of the invaded prem- 
ises under claim and color of right.—Dunker Vv. 
Field & Tule Club, Cal., 92 Pac. Rep. 502. 

80.— Speculative Injury.—The operation of a 
statute should not be suspended except on a full 
disclosure of all the facts in complainant’s pos- 
session, and on the clearest showing that the 
threatened injury will at least probably result. 
—State v. Southern Ry. Co., N. C., 59 S. E. Rep. 
570. 

81. Inrane Persons—Claims Against Estate.— 
In an action to set aside an allowance of a 
claim against the estate of an incompetent, evi- 
dence examined, and held sufficient to support 
the finding that the. guardian was negligent in 
failing to investigate said claim and to make 
seasonable objections thereto at the time of the 
hearing.—Scheer v. Ulrich, Wis., 113 N. W. Rep. 
661, 

82. Judgment—Fraud in Procuring.—Fraud 
which can be made the basis of an attack on a 











judgment, must have directly induced the ren- 
dition of the judgment, not merely have induced 
or brought about a condition upon the real ex- 
istence of which the court acted.—Scheer v. 
Ulrich, Wis., 113 N. W. Rep. 661. 

83. Res Judicata.—Where plaintiff fails on 
demurrer from the omission of an essential al- 
legation in his declaration which is fully sup- 
plied in the second suit, a judgment on the de- 
murrer in the first suit is not a bar to the 
second.—Succession of Herber, La., 44 So. Rep. 
888. 

84. Setting Aside After Term.—Where @ 
judgment, in appearance regular, is in truth 
irregular and of no effect on account of some 
error of fact not made to appear, it may be set 
aside after the term at which it was rendered. 
—City of Dearborn v. Gann, Mo., 105 S. W. Rep. 
14. 

85. Judicial Sales—Mistake in Advertised 
Date of Sale-—Mistake in advertised date for 
sale of land under a decree, in that the year was 
given as 1093, instead of 1903, held cured by 
confirmation of sale.—Neff v. Elder, Ark., 105 
S. W. Rep. 260. 

86. Landlord and Tenant—Acceptance of 
Premises.—The putting up by a landlord of @ 
“For Rent” sign on premises abandoned by the 
tenant before expiration of the lease does not 
of itself have the effect of releasing the tenant 
from payment of rent.—Sussinghaus v. Knocke, 
Mo., 105 S. W. Rep. 283. 

87. Injury to Trespasser.—The owners of & 
building held not liable for the injury of a vis- 
itor to the building who was injured in a freight 
elevator not. used for nassengers, and into which 
he went without invitation or the knowledge of 
the owners or their tenants.—Missell v. Len- 
nox, U. S. Cc. C. of App., First Circuit, 156 Fed- 
Rep. 347. 

8&8. Landlord’s Interest in Crops.—Whether 
one who lets a farm to another for a part of the 
erens to be grown thereon has a specified un- 
divided interest in the crops when gathered, as 
distinguished from a lien, depends entirely upon 
the terms of the agreement.—Antone v. Miles, 

















Tex., 105 S. W. Rep. 39. 
89. Lien on Crops.—That a landlord per- 


mits a tenant to sell a portion of crops in the 
market, without objection, is insufficient to 
authorize a conclusion that he has waived his 
lien on the entire crop—dAntone v. Miles, Tex., 
105 S. W. Rep. 39. . 

90. Sale of Lease.—A lease for a term 
of three years is personal property, and as re- 
gards creditors of the lessee is governed by the 
law relating to other personalty.—Joseph Spei- 
del Grocery Co. v. M. E. Stark & Co., W. Va., 
59 S. E. Rep. 498. 

91.—Suspensive Appeal in Action for Eject- 
ment.—The trial judge has no authority to 
grant a suspensive appeal unless tenant sets up 
special defense under oath, and does not devest 
himself of jurisdiction to enforce his judgment 
by improvidently making an order to that ef- 
fect.—Audubon Hotel Co. v. Braunig, La., 44 So. 
Rep. 891. 

92. Larceny—BPvidence.—Evidence that pros- 
ecutor lost his umbrella at S.’s new house, and 
that he was working on the stairway thereof, 
was insufficient to raise an inference that the 
house was so incomplete as to affect the ques- 
tion of defendant’s guilt of larceny from a 
house.—Wiley v. State, Ga., 59 S. E. Rep. 4io. 

93. Maritime Liens—Supplies Ordered by 
Owner.—Persons furnishing supplies and equip- 
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ment for a vessel lying in her home port in 
Maine, which by order of the owner were ship- 
ped from other states but were received and 
used on the vessel, held entitled to liens there- 
for under the Maine statute.—The Cimbria, U. 8. 
D. C., D. Mass., 156 Fed. Rep. 378. 

94. Marriage—Action to Annul.—In an action 
to annul a marriage, where a judgment was 
taken by default, held, that the court did not 
abuse its discretion in opening the judgment 
annulling the marriage and permitting respon- 
dent to answer.—-Wa!ler v. Waller, Minn., 113 
N. W. Rep. 1013. 

95.—_——_Unlawful Issuance of License.—A clerk 
who issued a marriage license to a girl but a 
few months over 14 years of age held not liable 
to the parent for the loss of the daughter’s 
services.—Jackson y. Banister, Tex., 105 S. W. 
Rep. 66. . 

96. Master and Servant—Rules and Regula- 
tions—An employer is only required to make 
rules and regulations for the conduct of his 
business to guard against dangers which he in 
the exercise of reasonable prudence could have 
anticipated.—_Gaska v. American Car & Foun- 
dry Co., Mo., 105 S. W. Rep. 3. 

97. Mechanics’ Liens—Property Subject.—A 
materialman furnishing lumber to the occupant 
of land for a building on such land, which is 
held by such occupant as vendee under a con- 
tract for its purchase under the crop payment 
plan, held entitled to a lien.—Salzer Lumber Co. 
v. Claflin; N. D., 113 N. W. Rep. 1036. 

98. Monopolies—Suit by Stockholder. — A 
stockholder held not chargeable with laches 
which precluded him from maintaining a suit in 
equity to set aside a transfer of stock to a hold- 
ing corporation.—Burrows v. Interborough Met- 
ropolitan Co., U. S. C. Cc. S D. N. Y., 156 Fed. 
Rep. 389. 

99. Municipal Corporations—Assessments for 
Improvements.—The action of the city council 
in including property in an improvement dis- 
trict is conclusive of the fact that it is adjoin- 
ing the locality to be affected, except when at- 
tacked for fraud or mistake.—Board of Improve- 
ment District No. 5.of Texarkana v. Offenhauser, 
Ark., 105 S. W. Rep. 265. 

100. Change of Street Grade.—That all the 
abutting property owners except plaintiff want- 
ed the grade of a street changed was no defense 
to the city’s liabilityefor damages to. plaintiff’s 
propertv by such change.—City of Americus v. 
Tower, Ga., 59 S. E. Rep. 434. 

101. Regulation of Dairy.—A person who 
has established a dairy within the limits in a 
city assigned for dairy purposes and improved 
the property has not acquired a vested right to 
remain in that location.—City of New Orleans 
v. Murat, La., 44 So. Rep. 898. 

102. Torts.—A city is not responsible to a 
property owner if one of its fire engines*is by 
negligence allowed to get out of repair and 
by this means his property is lost.—Terrell v. 
Louisville Water Co., Ky., 105 S. W. Rep. 100. 

103. Negligence—Contributory Negligence.— 
In determining whether plaintiff exercised such 
care as a reasonably prudent person would exer- 
cise under the like circumstances, the common 
knowledge and exnerience of men, and not the 
scientific knowledge and experience possessed 
by experts governs.—Morrison v. Lee, N. D., 
113 N. W. Rep. 1025. 

104. Death of Licensee.—A petition for 
death of plaintiff's husband by the fall of a box 
in defendant’s saloon held to allege that de- 

















cedent was a licensee, and not a trespasser.— 
Rollestone v. T. Cassirer & Co., Ga, 59 S. E. 
Rep. 442. 

105.-——Injury to Child—A sawmill Owner 
held not liable for injury to a five year old child, 
who was injured by an unguarded endless chain 
conveyor while playing in a room connected 
with the plant.—Isbell v. Hayward Lumber Co., 
Tex., 105 S. W. Rep. 211. 

106. . Nuisance—Recovery for Special Injury. 
—Where a public nuisance results in special 
injury the one sustaining the same may,recover 
therefor.—Louisville & N. R. Co. v. Higgin- 
botham, Ala., 44 So. Rep. 872. 

107. Payment—By Bills or Notes.—It is well 
settled in this state that the giving of notes 
for a debt is no payment of the debt, unless it 
be so agreed by the parties, and the execution 
of renewal notes for a debt is no payment of 
the debt unless taken as such.—Daniel v. Gor- 
dy, Ark., 105 S. W. Rep. 256. 

108. Quicting Title—What Constitutes Cloud 
on Title—A sale of land under an execution 
against a stranger to the record title, who is not 
in possession, does not constitute a cloud on 
title—Payne v. Daviess County Sav. Ass’n., Mo., 
105 S. W. Rep. 15. 

109. Railroads—Contributory Negligence. — 
That a train was running at a negligently high 
rate of speed held not to affect the railway com- 
pany’s liability for the death of one stumbling 
and falling on a track while attempting to cross 
in front of the train.—St. Louis & S. F. R. Co. 
v. Ferrell, Ark., 105 S. W. Rep. 263. 

110. Negligence.—A declaration in an ac- 
tion against a railroad company for killing 
plaintiff's horse held to set forth the distinct 
act of negligence complained of, and not to be 
simply a conclusion of the pleader.—Robbins v. 
Baltimore & O.,R. Co., W. Va., 59 S. E. Rep. 512, 

111. Reference—When Allowed.—To author- 
ize an order of reference because of the exam- 
ination of a long account, the account must be 
one arising between the partics and directly 
involved in the trial.—Dreveskracht v. First 
State Bank, N. D., 113 N. W. Rep. 1032. 

112. Sales—Acceptance of Goods.—A buyer Of 
goods under an implied warranty has a reason- 
able time after receipt in which to inspect them, 
and, on finding defects, he must refuse to accept 
them, or he will be estopped from setting up 
discoverable defects.—Buick Motor Co. v. Reid 
Mfg. Co., Mich., 113 N. W. Rep. 591. 

113. Shippimg-——General Average Loss.—A 
cargo owner held not entitled to contribution 
from the vessel in general average for damages 
sustained by water poured into the vessel when 
burning by a city fire department, but not by, 
nor under, the direction of the master.—Minne- 
apolis, St. P. & B. S. S. Co. v. Manistee Transit 
Co., U. S&S. D. C., N. D. N. Y., 156 Fed. Rep. 424. 

114. Injury to Stevedore.—The owners of a 
vessel Owe a personal duty to stevedores em- 
ployed to load or unload the same to provide 
reasonable security against injury, and also to 
warn them of any latent danger caused by the 
vessel for which the latter is responsible.—The 
Chicago, U. S. D. C., W. D. N. Y., 156 Fed. Rep. 
374. 

115. Specific Performance—Part Performance, 
—Where a vendor of land under an oral con- 
tract was in actual occupancy when the con- 
tract was made, and continued to occupy until 
the trial of an action for specific performance, 
an oral lease from the vendor to the purchaser 
did not constitute part performance as taking 
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the transaction out of the statute of frauds.— 
Muir v. Chandler, N. D., 113 N. W. Rep. 1038. 

116. Statute of Frauds.—The statute of 
frauds should not be so rigidly adhered to as to 
accomplish fraud against a party to a parol 
contract for the sale of land who has fully per- 
formed.—-Harrison vy. Harrison, Neb., 113 N. W. 
Rep. 1042. 

117. Street Rallroads—Forfeited Franchise.— 
A street railway company held not entitled to 
restrain a city from interfering with the laying 
of tracks on the forfeited portion of a right of 
way or from removing tracks therefrom.—Los 
Angeles Ry. Co. v. City of Los Angeles, Cal., 92 
Pac. Rep. 490. 

118. Use of Tracks of Other Roads.—A 
grant to a street railway company of the right 
to use the tracks of another company construed 
and held not to give to the former the right 
to use a trolley system on the tracks of the 
latter company.—Kavanaugh v. St. Louis Trac- 
tion Co., Mo., 105 S. W. Rep. 278. 

119. Taxation— Equity Jurisdiction.—Equity 
has jurisdiction against illegal taxation, where 
no remedy at law exists, to restrain collection 
of tax at a different rate and different method 
from those employed for other corporations of 
the same class.—Raymond v. Chicago Union 
Traction Co., U. S. S. C., 27 Sup. Ct. Rep. 7. aie 

120. Tax Sale-—Where a tax debter had 
always paid his taxes on the entire property, a 
sale under another assessment in the name of 
another person is an absolute nullity.—Honor 
v. Fellman, La., 44 So. Rep. 887. 

121. Telegraphs and Telephones—Damages 
for Mental Suffering.—The mental distress of a 
husband in not receiving a telegram from his 
wife held not to support an action for damages 
against the company.—Thurman y. Western 
Union Telegraph Co., Ky., 105 S. W. Rep. 157. 

122. Delivery of Message to Third Person. 
—A telegraph company delivering a message to 
a person not authorized by the sender to re- 
ceive it is responsible for the consequences of 
any delay by such person in delivering to the 
addressee.—Glover v. Western Union Telegraph 
Co., 8S. C., 59 S. E. Rep. 626. 

123. Trespass—Elements of Forcible Tres- 
pass.—Whenever a man, either by his behavior 
or speech, gives those who are in possession 
cause to fear that he will do them some bodily 
hurt if they will not give way to him, he is 
guilty of forcible trespass.—State v. Tuttle, N. 
C., 59 S. E. Rep. 542. 

124. Loss of Personal Property.—Defend- 
ant held liable for loss of goods which were 
taken from plaintiff's house after defendant 
had broken into it and left it unfastened.— 
Jesse French Piano & Organ Co. v. Phelps, Tex., 
105 S. W. Rep. 225. 

125. Title to Support.—That land may have 
been dedicated to the public as a park does not 
render it impossible. for such possession to be 
acquired as will support an action of trespass. 
—Louisville & N. R. Co. v. Higginbotham, Ala., 
44 So. Rep. 872. 

126. Trial—Action for Brokerage Commission, 
—A requested prayer in an action by a real 
estate broker to recover from other brokers 
half the commission received by them from the 
sale of a lot held misleading and properly re- 
jJected.—_Walker v. Baldwin & Frick, Md., 68 
Atl. Rep. 25. 

127. Burden of Proof.—aA carrier sued for 
gross negligence has not the burden of proof, 
entitling it to close, by admitting ordinary 


























negligence.—Louisville, H. & St. L. Ry. Co. Vv. 
Schwab, Ky., 105 S. W. Rep. 110. 

128. Trusts—Resulting Trusts.—A _ resulting 
trust in favor of one who pays the purchase 
price of land and takes title in the name of 
another cannot ‘arise when a contrary intent 
appears.—Bell v. Edwards, 8S. C., 59 S. E. Rep. 
535. 

129. Waters and Water Courses—Duties of 
Water Corporations.—Where a lot owner con- 
structs a building on his premises and places 
water pipes therein and extends the same to 
the adjoining street and tenders the monthly 
rental. it is the duty of the water company to 
make the necessary connections and furnish 
the water.—Bothwell v. Consumers’ Co., Idaho, 
92 Pac. Rep. 533. 

130.— Surface Waters.—Equity will enjoin 
one from draining by artificial means a sag hole 
on his land, and therebv precipitating on ad- 
jacent land water in a body and more rapidly 
than if the artificial courses had not been made. 
—Page v. Huckins, Mich., 113 N. W. Rep. 577. 

131. W4&lls—Construction as to Legal Heirs.— 
Where B. was living at testator’s death, the 
term “legal heirs of B.” held to mean the per- 
sons who would have been B.’s legal heirs at 
testator’s death if B. had then been dead.— 
Harris v. Ingalls, N. H., 68 Atl. Rep. 34. 

132. Construction as to Words and Phras- 
es.—The words “put at interest,” “the interest 
of my property shall be paid annually,” and 
“the principal shall go,” as used in a will, held 
to relate to money invested in interest-bearing 
securities, and not to realty.—In re Benner’s 
Will, Wis., 113 N. W. Rep. 663. 

133. Knowledge of Contents.—The usual 
presumption of knowledge of the contents of a 
will formally signed in the presence of wit- 
nesses held not overcome by the fact that one 
who assisted in its preparation was a benefic- 
fary.—McConnell v. Keir, Kan., 92 Pac. Rep. 
540. 

134.——-What Law Governs.—The construc- 
tion of a will with reference to a devise of real 
estate located in Illinois depends on the law 
of that state and not on the law of the state 
where the testator resided when the will was 
made.—Peet v. Peet, Ill. 82 N. E. Rep. 376. 

135. Witnesses—Corroborative Evidence.—In 
trover for the cutting of timber, evidence of a 
receipt from H. to defend@mts’ grantor, and tes- 
timony that the latter claimed the land, held 
admissible to corroborate defendants’ testimony 
that their grantor purchased the land from H. 
—Powers v. Hatter, Ala., 44 So. Rep. 859. 

136. Negative Testimony.—In a suit by an 
administrator, decedent’s son-in-law’s testimony 
that he regarded an agreement with decedent 
as a gratuity held improper; he being an in- 
competent witness against the estate.—Bryson’s 
Adm’r v. Biggs, Ky., 104 S. W. Rep. 982. 

137. Subpoena Duces Tecum.—Where pa- 
pers are produced under a subpoena duces tecum 
and used in evidence before an auditor, the 
auditor’s rulings as to the sufficiency of the 
subpoena are immaterial—Robert R. Sizer & 
Co. v. G. T. Melton & Sons, Ga., 58 8S. E. Rep. 
1055. 

138. Work and Labor—Services of Child to 
Parent.—Where a son of legal age lives apart 
from his father, who has means of comfortable 
support, there is no presumption that services 
performed by the son at the father’s request 
are gratuitous.—Butler v. Kent, Ala. 44 So. 
Rep. 868. 
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